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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States for 

the District of Columbia 

Civil Action No. 8 

Realty Investment & Securities Corporation, a corpora¬ 
tion, Plaintiff, 

vs. 

H. L. Rust Company, a corporation, and George Calvert 

Bowie, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT BEMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers -were 
tiled and proceedings had, in the above-entitled 
cause, to wit:— 

1 Complaint for Injunction Against Foreclosure 

Filed Sep 16 1938 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 8 

Realty Investment & Securities Corporation, a corpora¬ 
tion, 726 Jackson Place, Washington, D C Plaintiff, 

vs. 

H. L. Rust Company, a corporation, and George Calvert 

Bowie, Defendants. 

1. Plaintiff is engaged in business in the District of Co¬ 
lumbia. The defendants and each of them are residents of 
the District of Columbia. 

2. The plaintiff since the year 1927 (except during the 
period from October, 1931 to July, 1934) has been and is 
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now the owner of a valuable four story apartment property 
located at 1447 Chapin Street, N. W., Washington, D. C., 
known as “Meridian Hill Apartment”, said property being 
designated as Lots 116 to 119, inclusive, in Square 2662. 
The said property has at all times been subject to and still 
is subject to a deed of trust from Jacob Biron and others 
to Harry L. Rust, now deceased, and to the defendant 
George Calvert Bowie, as trustees, securing the indebted¬ 
ness in the original principal sum of $60,000, now reduced 
to $48,750. Said deed of trust is recorded in Liber 5543 at 
folio 209 among the Land Records of the District of Co¬ 
lumbia. 

3. The aforesaid deed of trust loan was originally placed 
by the defendant H. L. Rust Company, who disposed of the 
notes representing said indebtedness to certain of their 
customers. The said defendant H. L. Rust Company at all 
times from and after July 7, 1931, have acted and are now 
acting as agents for the holders of the notes secured by said 
deed of trust, and have at all times represented and still do 

represent the interest of said holders. In determin- 
2 ing questions as to extensions for the time of pay¬ 
ment of said notes from time to time, and other mat¬ 
ters of policy with respect to the relationship between the 
holders of said notes and the plaintiff, as owner of the prop¬ 
erty, the defendant H. L. Rust Company has often pur¬ 
ported to act and has acted on its own responsibility as 
agent for said noteholders, and has assumed to have and 
use, and did have and use authority from said noteholders 
for said purpose. 

4. From June 7, 1931 until the present time the defen¬ 
dant George Calvert Bowie, trustee under said deed of 
trust, as aforesaid, has been an officer and director of the 
defendant H. L. Rust Company, and was the officer and di¬ 
rector of the H. L. Rust Company who was in active charge 
of representing the interests of the holders of the notes 
secured by said deed of trust in all negotiations with the 
plaintiff relating to extensions of said loans and other mat¬ 
ters connected therewith. 

5. The aforesaid deed of trust loan has been renewed 
from time to time during the period in which the plaintiff 
owned the property. On July 7, 1931 the balance then re¬ 
maining of the loan was extended under a written agree- 
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ment which the defendant H. L. Rust Company required 
the plaintiff to execute as a condition of said extension, by 
the terms of which agreement it was recited that the then 
present holders of said notes were acting by and through 
their agent the H. L. Rust Company in granting the said 
extension; and in consideration of said extension the plain¬ 
tiff was required in and by said agreement to “constitute 
and appoint the H. L. Rust Company as agent for the collec¬ 
tion of the rents and the management of said property ir¬ 
revocably, during the period of this extension”. Further, 
by the terms of said extension agreement H. L. Rust Com¬ 
pany was authorized to deduct from the gross rents col¬ 
lected a commission of 5% therefor, and thereafter to apply 
the rents from the property first toward the payment 
3 of operating expenses and management of said prop¬ 
erty; second to the payment of taxes, and thereafter 
toward curtailment of the deed of trust on the said prop¬ 
erty. In addition to said commission for collecting rentals 
from said property the defendant H. L. Rust Company de¬ 
manded and received from the plaintiff a commission for 
the extension of said loan, to be paid from the rentals of the 
said property. 

6. The defendant H. L. Rust Company since the date of 
said extension agreement has at all times exercised com¬ 
plete management and control of said property. It has de¬ 
termined the rental schedules thereof, and has from time 
to time refused to accede to requests of the plaintiff with 
respect to changes in said rental schedules. It has deter¬ 
mined the amount of fire insurance to be carried on said 
property, and over the objection of plaintiff has insisted 
that insurance be carried in amounts in excess of the amount 
of the deed of trust on said property. It has also insisted 
upon carrying other forms of insurance which were not 
necessary for the protection of said deed of trust loan. 
With a single exception the defendant H. L. Rust Company 
has refused to allow the plaintiff to write said insurance 
through its own brokers, but has written or caused said in¬ 
surance to be written without consulting the plaintiff, 
through the offices of the said defendant H. L. Rust Com¬ 
pany, and said defendant has taken and received for its 
own use substantial amounts of commission on premiums 
for the writing of said insurance. 
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7. On July 23, 1937 the unpaid principal amount of said 
deed of trust loan had been reduced by curtailment to the 
principal sum of $50,000. On said date the time for pay¬ 
ment of the balance due was extended bv the defendant H. 
L. Rust Company, acting for the holders of the notes secured 
thereby, for a period of three years from July 7, 1937, with 

principal curtailments of $1250 semi-annually, upon 

4 the condition insisted upon by the defendant IT. L. 

Rust Company that it should continue to operate the 

building under the aforesaid agreement with the plaintiff 
dated July 7, 1931; that it should receive a commission of 
5% on rents collected from said property (which commis¬ 
sion was thereafter reduced to 4%); and that it should re¬ 
ceive a commission of $500 from the plaintiff to be paid out 
of the rents on the said property for extension of said loan. 

8. Plaintiff avers that the net rentals from the property 
from and after July 7, 1937 would have been sufficient had 
the property been economically and efficiently managed by 
the defendant H. L. Rust Company thereafter to make all 
payments due on account of interest and principal of said 
deed of trust loan as so extended, but that said property 
has not been efficiently and economically managed by the 
defendant H. L. Rust Company and on the contrary the 
management of H. L. Rust Company has been inefficient, 
wasteful and extravagant. The expenses of such operation 
has been excessive and the management of the apartments 
in said property has been inefficient. Excessive amounts 
have been charged to the plaintiff for repairs, insurance, 
advertising and other expenses. Although the general 
rental conditions for apartments in the District of Colum¬ 
bia during said period have been very satisfactory, with an 
average vacancy for apartments of not more than 10%, the 
defendant H. L. Rust Company, during the months of May, 
June, July and August, 1938 have suffered vacancies in 
said apartment building to exist, amounting to approxi¬ 
mately 35%, in addition to the non-income producing 
apartment of the resident manager. During the months of 
July and August, 1938, the defendant H. L. Rust Company 
suffered seven and nine apartments respectively, out of a 
total of twenty apartments in said building to remain va¬ 
cant, in addition to the 11011 -revenue apartment of the 

5 resident manager. More particular reference to these 

matters is contained in the affidavits hereto annexed. 
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9. All interest payments due under said deed of trust 
notes as extended have been met and paid promptly from 
the rentals of said building-, but by reason of the wasteful 
and inefficient management of the defendant H. L. Rust 
Company, as aforesaid, the said property has not earned a 
sufficient net income, after payment of defendant Rust Com¬ 
pany’s commissions and other charges, to permit the pay¬ 
ment from such rentals of the semi-annual curtailment of 
$1250 due on July 7, 1938. 

10. The defendant H. L. Rust Company, acting through 
the defendant George Calvert Bowie, demanded from the 
plaintiff the immediate payment of $996, representing a 
purported balance due on July 7, 1938, in curtailment of 
said loan, and said Bowie notified the plaintiff on July 22, 
1938 “that unless the curtail is paid at once the trustees 
named in the deed of trust (meaning himself and Harry L. 
Rust, now deceased) will be directed to advertise the prop¬ 
erty for sale, in accordance with the terms therein pre¬ 
scribed.” Thereupon the plaintiff made to the defendant 
H. L. Rust Company a request which it had made to it on a 
number of previous occasions during the years from 1931 to 
1938, inclusive, to-wit, that the management of the prop¬ 
erty be returned to the plaintiff and the plaintiff advised 
the defendant H. L. Rust Company that “we pledge our¬ 
selves that -we will hold the income from this property in 
trust and apply same for the benefit of the holders of the 
first trust notes, represented by you.” The defendant H. 
L. Rust Company, acting through its executive officer, the 
defendant Bowie, again declined to turn over the man¬ 
agement of the property to the plaintiff, unless the plaintiff 
would remit moneys due to curtailment which had not been 
earned from the property by reason of the wasteful and in¬ 
efficient management of the defendant Rust Company, as 
aforesaid, and which money the plaintiff was and is unable 

to raise. 

6 11. Thereafter on September 2, 1938, the defen¬ 

dant Bowie, as surviving trustee under said deed of 
trust, caused said property to be advertised for foreclosure 
sale, because of the alleged default under said deed of trust, 
and as such trustee has advised the plaintiff and the public 
through foreclosure advertisement that he will sell said 
property under said deed of trust at public auction on Sep¬ 
tember 26, 1938 at four o’clock p. m. The defendant has 
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also caused a sign to be placed upon said property announc¬ 
ing its intended foreclosure sale. Said sign and said ad¬ 
vertisement have seriously impaired the marketability of 
said property, and have made it difficult, if not impossible, 
for said plaintiff to sell the same. 

12. The aforesaid property has a large and valuable 
equity of redemption above the present amount of said first 
trust loan. Its original cost to the plaintiff was in excess of 
$100,000, and its present assessed value is $63,250. 

13. Plaintiff avers that bv reason of the matters and 

•> 

things above set forth the defendant Bowie is not qualified 
to act as an impartial trustee under said deed of trust and 
should not be permitted to act in the execution of said trust. 

WHEREFORE plaintiff demands: (1) That the defen¬ 
dant George Calvert Bowie, trustee under the aforesaid 
deed of trust, be enjoined during the pendency of this ac¬ 
tion and permanently from foreclosing under said deed 
of trust bv reason of anv defaults thereunder, heretofore 
existing; (2) That the defendant H. L. Rust Company be 
required to return the management of said property to the 
plaintiff; (3) That the defendant H. L. Rust Company be 
required to pay the plaintiff such damages as plaintiff has 
sustained in consequence of its aforesaid wrongful acts; 
(4) that the defendant shall pay to the plaintiffs the costs 
of this action; and (5) that plaintiff may have such 
7 other and further relief as is just. 

EDMUND D. CAMPBELL 
Attorney for Plaintiff 

DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 

District of Columbia, ss: 

I, John R. Waller, do solemnly swear that I am President 
of the Realty Investment & Securities Corporation, plain¬ 
tiff in the above complaint; that I have read said complaint 
and know the contents thereof; that the matters and things 
therein stated are true to the best of my knowledge, in¬ 
formation and belief. 

JOHN R, WALLER — 

Subscribed and sworn to before me this 16 day of Sep¬ 
tember, 1938. 

GERTRUDE ELLIS 

Notary Public , D. C. 


(Seal) 
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Affidavit of John R. Waller 

Filed September 16 1938 
# * # 

District of Columbia, ss: 

John R. Waller being first duly sworn on oath deposes 
and savs that he is President of Realty Investment & Sccur- 

* w 

ities Corporation, and has personal knowledge of the facts 
herein set forth. 

Affiant avers that on July 21, 1937, the defendant Bowie 
wrote and sent to the affiant the following letter: 

8 “July 21, 1937 

Mr. John R. Waller, 

Realty Investment and 
Securities Corporation, 

726 Jackson Place, N. W., 

Washington, D. C. 

Dear Mr. Waller: 

I took up at our Loan Committee Meeting the matter of 
the extension of the loan on 1447 Chapin Street and the 
Committee was unwilling to reduce the semi-annual curtail 
of $1250.00, but was willing to reduce the commission on 
the collection of rents to 4%. 

As the loan is now past due please let me have the exten¬ 
sion slips and the extension of the power of attorney, duly 
executed, as soon as possible. 

Very truly yours, 

* /s/ G. C. BOWIE, 

GCB/1 Secretary 

On July 23, 1937, affiant wrote and sent to the defendant 
Rust Company, attention of the defendant Bowie, the fol¬ 
lowing letter: 

“July 23, 1937 

H. L. Rust Company, 

1001 Fifteenth Street, 

Washington, D. C. 

Gentlemen: 

Attention of Mr. Bowie 

With reference to the loan of $50,000 on lot 862, corner 
square 2662 we are returning extension slips together with 
agreement as requested. 


8 REALTY INVESTMENT & SECURITIES CORP. ET AL. VS. 

It appears to me that your program of curtails may be in 
excess of the net revenue from the building, but we are giv¬ 
ing way to your judgment in the matter, as we feel that the 
property should produce in excess of this sum if the build¬ 
ing is efficiently and economically managed. We urge that 
you again consider the matter of renting the space given 
over to the manager which we believe is an unnecessary ex¬ 
pense in an apartment of this type. 

We will be glad to have you call upon us at any time for 
our fullest cooperation in connection with the management. 

Very truly yours, 

/s/ JOHN R. WALLER” 

On August 18, 1937, following a conference between the 
affiant and the defendant Bowie, the affiant wrote 

9 and sent to the defendant Bowie the following 
letter: 

“August 18, 1937 

H. L. Rust Companv, 

1001 15th Street, N. W., 

Washington, D. C. 

Gentlemen: 

AtVn: Mr. G. C. Bowie 

With reference to the Meridian Hill Apartment which 
we discussed recentlv, I am verv much concerned to note 
that there are four vacancies, of which one has existed since 
the first part of the year. 

Out of some 250 units this property shows the highest 
ratio of vacancies and I am at a loss to understand the 
situation, unless the management is open to criticism. 
There were, recently, seven vacancies, three of which have 
been rented. 

My feeling is that a change in the manager would meet 
the situation and we request that this be done. 

You have insisted upon a schedule of curtailments on this 
loan which requires 100% occupancy and it is up to you 
to either keep this building fully occupied or to turn the 
management over to us and let us handle it. 

Will you also kindly take advantage of all discounts on 
bills wherever possible. We notice that in many cases this 
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has not been done, although you have had a substantial sur¬ 
plus on hand. 

Yours very truly, 

/s/ John R. Waller, 

JRW :ar President” 

The defendant Bowie declined to return the management 
of the property to the plaintiff following receipt of the said 
letter. 

On May 20, 1938, the defendant Bowie sent the follow¬ 
ing letter to affiant: 

“May 20, 1938 

Mr. John R. Waller, 

726 Jackson Place, 

Washington, D. C. 

Dear Mr. Waller: 

I enclose herewith regular monthly statement on 1447 
Chapin Street, and on the suggestion of our Auditor wish 
to call your attention to the fact that when the interest and 
curtail becomes due July 7th there will probably be a short¬ 
age of about $600.00 in the account. 

The credit in the account, as you will see from the en¬ 
closed statement, is $1032.22, whereas the accrued interest 
and curtails up to this time are approximately $1644.00. Mr. 

Buckingham does not figure that this deficit of 
10 $600.00 could be improved between now and July 7th, 

in view of the seven vacancies existing. 

Yours very truly, 

/s/ G. C. Bowie, 

GCB/1 Secretary” 

To the foregoing letter affiant replied on May 26, 1938 
as follows: 

“May 26, 1938 

H. L. Rust, 

1001 Fifteenth Street, N. W., 

Washington, D. C. 

Gentlemen: 

Your letter of May 20 with reference to 1447 Chapin 
Street, in which you state there are seven vacancies, places 
the loan on this building in a most serious category. 
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We feel that such a large percentage of vacancies in this 
desirable location is indicative of failure on the part of 
the management to properly safeguard the interests of the 
owners and we believe that the situation merits your most 
earnest consideration. 

As we advised you at the time of the extension of this 
loan, the income would not support the proposed curtails 
unless the apartments were all rented and the management 
efficient and economical. 

Under the circumstances we again urge that you return 
this property to our management, or that of the Interna¬ 
tional Bank, as the only way to correct this situation. 

Yours very truly, 

/s/ John R. Waller 

JRW :ar President” 

The defendant Rust Company acting through the defen¬ 
dant Bowie again refused to return the management of the 
property to the plaintiff and took no active steps to remove 
the excessive number of vacancies existing in said prop¬ 
erty, but, on the contrary although the number of vacan¬ 
cies were reduced to six in the month of June they suffered 
the vacancies to increase until there were eight vacancies 
in the month of July and eight in the month of August, and 
during a portion of said month there were nine vacancies 
in said building. In addition to these vacancies the apart¬ 
ment of the resident manager, retained by the defendant 
Rust Company, was furnished to said resident man- 

11 ager free and was therefore non-income producing. 

On July 15, 1938 the defendant Bowie wrote and 
sent to the affiant the following letter: 

“July 15, 1938 

Mr. John R. Waller, President 

Realty Investment & Securities Corporation, 

726 Jackson Place, 

Washington, D. C. 

Dear Sir: 

A principal payment of $1250 on account of the loan se¬ 
cured on 1447 Chapin Street became due on the 7th instant. 
We only had in hand $254.00 applicable to it. Will you 
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please, therefore, let us have your check for $996.00 to en¬ 
able us to make the payment. 

Very truly yours, 

/s/ G. C. Bowie, 

GCB/1 Secretary 

To the foregoing letter affiant replied on July 18, 1938 
as follows: 

“July 18, 1938 

H. L. Rust Company, 

1001 Fifteenth Street, 

Washington, D. C. 

Attn. Mr. G. C. Bowie. 

Gentlemen: 

You will recall that at the time the loan on the Meridian 
Hall Apartments, at 1447 Chapin Street, was extended and 
you insisted upon a Mortgage-in-Possession Agreement, I 
stated that by the net profits in previous years the prop¬ 
erty would not support the schedule of curtails upon which 
you insisted. 

As I advised you at that time, the corporation has no 
sources of revenue other than the income from the build¬ 
ing itself with which to pay these excessive curtails. Under 
the circumstances we are forced to look to you for appro¬ 
priate suggestions to meet this contingency and we will be 
glad to cooperate with you in any way possible. 

Yours very truly, 

/s/ John R. Waller, 

JRW :ar President ’ ’ 

On July 22, 1938 the defendant Bowie sent to affi- 
12 ant the following letter: 

“July 22, 1938 

Mr. John R. Waller, President 

Realty Investment & Securities Corporation 

726 Jackson Place, 

Washington, D. C. 

Dear Sir: 

Receipt is acknowledged of your letter of the 18th in¬ 
stant in regard to the curtail due upon the loan secured on 
1447 Chapin Street, N. W. 


12 REALTY INVESTMENT & SECURITIES CORP. ET AL. VS. 

Mr. Rust and I spent considerable time going through the 
building after receipt of your letter and I do feel that the 
outlook is most discouraging, especially in view of the eight 
vacancies now existing. 

I have been directed to advise you that unless the cur¬ 
tail is paid at once the trustees names in the deed of trust 
will be directed to advertise the property for sale in accor¬ 
dance with the terms therein prescribed. 

It is felt the interest of the holders of this loan would be 
seriously impaired to let the delinquency continue, so this 
action will of necessity have to follow promptly. I trust 
you will find it possible to remit the amount requested and 
save the necessity of having to take this step at this time. 

Very truly yours, 

/s/ G. C. Bowie, 

Secretary’ 7 

To this letter affiant on July 30, 1938, replied as follows: 

“July 30, 1938 

H. L. Rust Company, 

1501 15th Street, N. W., 

Washington, D. C. 

Attn: Mr. G. C. Bowie 

Gentlemen: 

As the writer has advised you in our personal confer¬ 
ences on the subject, we do not feel that your demand is 
justified that this corporation put up additional funds for 
curtailment of the first trust loan secured upon 1447 Chapin 
Street at this time. The failure of the property to earn the 
curtailments, in our opinion, has been due to lack of effi¬ 
cient management on your part. We have repeatedly urged 
certain changes in management and repeatedly requested 
that we be permitted to take over the management of the 
property ourselves in order that we might run it efficiently 
to yield the maximum net income. Your present va- 

13 cancy schedule of eight vacancies, or forty per cent 
unrented apartments, in addition to the non-income 

apartment occupied by the resident manager, is of course 
the explanation of the failure of the property to earn suffi¬ 
cient net income to pay the curtailments to which you refer. 

We are unable to advance any additional funds at this 
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time for curtailment of this indebtedness and in the light 
of the situation which we have stated above, and because of 
our desire to negotiate direct with the holders of the notes 
regarding this management and extension of the loan we 
ask you to furnish us at once with a list of the names and 
addresses of the noteholders. 

We again renew our request that the management of this 
property be returned to us and we pledge ourselves that we 
will hold the income from this property in trust and apply 
same for the benefit of the holders of the first trust notes 
represented by you. 

Meanwhile please be advised that we will resist any at¬ 
tempt at foreclosure of this property. 

Yours very truly, 

/s/ REALTY INVESTMENT & SECU¬ 
RITIES CORPORATION 
By John R. Waller, 

JRWrar President” 

Following the foregoing letter the defendant Bowie ad¬ 
vised the plaintiff on August 12, 1938, as follows: 

“* * * if you will pay the present existing delinquency 
and deposit with us monthly one-twelfth of the contract cur¬ 
tails and one-twelfth of the annual interest and taxes we 
will be glad to return the management of the property to 
you.” 

On August 15, 1938, affiant replied to said letter as fol¬ 
lows : 

August 15, 1938. 

Mr. G. C. Bowie, Secretary 
H. L. Rust Company, 

1001 15th Street, N. W., 

Washington, D. C. 

In re: 1447 Chapin St. N.W. 

Dear Mr. Bowie: 

Receipt of your letter of August 12 is acknowledged. 

In view of the facts stated by us in our letter of July 13, 
1938, we do not feel that we can remit to you additional 
moneys for curtailment of the indebtedness at this time 
beyond the rents which you already have in your possession. 
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However, if you will return the management of the prop¬ 
erty to us, as suggested in your letter, we will agree to remit 
to you monthly 1/12 of the contract curtail and l/12th of 
the annual interest and tax charges on the property. 
14 We trust this will meet with your approval and 
will appreciate it if you will advise us accordingly. 

Yours very truly, 

REALTY INVESTMENT & SECURI¬ 
TIES CORPORATION 

By John R. Waller, 

President” 
JOHN R, WALLER 


Subscribed and sworn to before me this 16 day of Sep¬ 
tember, 1938. 


GERTRUDE ELLIS 


(Seal) 


Notary Public, D. C. 


Affidavit of Thomas B. Lawler 

Filed September 16 193S 
* * * 

District of Columbia, ss: 

Thomas B. Lawler being first duly sworn on oath deposes 
and says that he has personal knowledge of the facts herein 
set forth. 

Affiant is secretary and treasurer of Realtv Investment 

•> » 

& Securities Corporation and is the officer of said Company 
in charge of handling the management of real properties 
owned or controlled by said Realty Investment & Securi¬ 
ties Corporation. Affiant has held said position for more 
than ten years. Realty Investment & Securities Corpora¬ 
tion, during said period, has owned or controlled many 
apartment properties in the District of Columbia averaging 
during said period approximately twenty buildings. Affiant 
is thoroughly familiar with the practices and details of man¬ 
agement of apartment properties in the District of 
15 Columbia and with the average proper costs or re¬ 
pairs, and with the best methods of handling rentals, 
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collections and other details in connection with management 
of properties. 

Affiant avers that the management by H. L. Rust Com¬ 
pany of premises 1447 Chapin Street, N. W., during the 
past several years has been wasteful, expensive and ineffi¬ 
cient in many respects. 

With respect to costs of repairs and maintenance, it was 
and has been the practice of the H. L. Rust Company in 
many instances to purchase materials at prices much higher 
than the best price at which such materials could be ob¬ 
tained. Examples of these unnecessarily high expenses 
will appear from the following letters which are among 
many complaints rendered by affiant to the H. L. Rust Com¬ 
pany of the management of said property: 

“February 27, 1935 

H. L. Rust Company, 

1001 15th Street, N. W. 

Washington, D. C. 

Dear Sirs: 

In checking February Statement of 1447 Chapin Street, 
Northwest, we note that you are paying $1.75 per gallon for 
white shellac and 60c per gallon for alcohol. While this is 
not a large item, we would like to suggest that shellac may 
be purchased at $1.50 and alcohol at 55c. This may be done 
either from the Higli-G-Paint Company or Walter Morgan 
Company. 

There is also a discrepancy in the cost of recharging fire 
extinguishers. We purchase these recharges for 25c a piece 
delivered at the premises and the Janitor installs them. 
The Realty Electric Service Company charge 75c a piece 
plus a labor charge for installation. On the same bill they 
charge 35c for batteries, whereas we purchase these for 
25c. These the Janitor can also install, eliminating a labor 
charge. For instance, the batteries and recharges can be 
purchased for the above figure from J. F. Meenehan’s 
Sons Co., Inc. 

Very truly yours, 

(sgd) Thomas B. Lawler” 
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16 “ November 29, 1935 

H. L. Rust Company, 

1001 15th Street, N. W., 

Washington, D. C. 

Dear Sirs: 

We have frequently criticised the prices you are paying 
for shellac. According to your statement of November 16, 
1935, you are still paying $1.55 per gallon for shellac. We 
see no reason for this. It can be purchased for $1.38 per 
gallon from Hugh Reilly Company for instance. 

We also note that you are paying 54c a gallon for alcohol, 
plus 10c for the can. We purchase alcohol from almost any 
company for 50c, and have never heard of paying for the 
cans. 

On October 21st James Vito billed vou as follows: 

* 

‘To disconnecting bathtub waste and to removing obstruc¬ 
tion out of same’. 

On November 4th he again billed you as follows: 

‘To disconnecting bathtub waste and to removing ob¬ 
struction out of same’. 

This evidentlv is identical work and was done by a re- 
sponsible party. There should not be two bills for it. 

Please refer to our letter of October 31st in regard to 
water bills on premises 5122 Nebraska Avenue and 1504 
Upshur Street, Northwest. We have received no answer 
to this letter and are still in the dark as to the status of 
these water rents which your office advanced through error. 

Very truly yours, 

(sgd) Thomas B. Lawler” 

(To the last letter the following reply was received from 
the H. L. Rust Company on December 3, 1935:) 

“Mr. Thomas B. Lawler, 

c/o Realty Investment & Security Corporation, 

726 Jackson Place, 

Washington, D. C. 

Dear Mr. Lawler: 

In answer to your letter of November 29th, 1935, this is 
to advise you that in the future, we will buy shellac and al¬ 
cohol for your building from the Hugh Reilly Company. 


H. L. RUST COMPANY ET AL. 


17 


i We called them yesterday with reference to the price that 
you quoted in your letter of $1.38 a gallon for shellac but 
they informed us that this price is for shellac pur- 
17 chased in five gallon lots. As you no doubt know, we 
purchase shellac for your building in one gallon lots 
i and they have agreed to let us have this at $1.45 a gallon. 

With reference to the duplicate plumbing items of Octo¬ 
ber 21st and November 4th, we have checked with our plumb¬ 
er’s job slips and wish to report these facts to you. On Oc¬ 
tober 21st, the item of removing stoppage from the tub of 
apartment No. 25 amounted to $.65, of this amount $.15 was 
i for one can of Draino and $.50 labor for the mechanic. 

He did this work in the building at the same time he was 
working in apartment No. 23, where he removed a stoppage 
from the kitchen sink waste and also reseated and repaired 
the spigots in the bathroom. The janitor had attempted to 
remove this stoppage in the tub of No. 25 but was not suc¬ 
cessful and the plumber, who did not have an order from 
our office, did not remove the waste pipe. He only suc¬ 
ceeded in causing the water to run off faster. 

On November 4th, our office called our plumber in re¬ 
gards to the stoppage in the tub waste of apartment No. 25 
and at that time, the plumber disconnected the bath tub 
waste and from it removed several hairpins and matted hair 
which had caused the waste to become clogged. At the same 
time in apartment No. 25, he repacked the control valve of 
the radiator in the bedroom. For this work he charged 
$3.25. 

We feel that inasmuch as the charge made on October 
21st was such a small amount and that the plumber had 
tried and succcded in relieving the stoppage temporarily, 
his bill of November 4th is not out of line. 

The matter referred to in the last paragraph of your let¬ 
ter has been referred to Mr. Walter B. Jarvis of this office, 
who is in charge of the properties mentioned. 

Very truly yours, 

H. L. RUST COMPANY 
By George H. Nowell” 
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“February 20, 1936 

H. L. Rust Company, 

1001 15th Street, N. W. 

"Washington, D. C. 

Re: 1447 Chapin Street. 

Dear Sirs: 

In checking your statement of January 25th, 1936, we 
note that we have been charged $3.00 for recharging and 
redating four fire extinguishers. "We see no reason why the 
janitor could not be furnished with recharges at 25c 
18 each and do the recharging and redating, cutting this 
cost from $3.00 to $1.00. 

The Realty Electrical Service Company submitted a bill 
as of December 31, 1935 involving the installation of one 
single pole switch and plate. It further seems to us that 
this could have been eliminated by sending a plate to the 
janitor for him to install. 

We further believe that the manager’s electric bill is ex¬ 
cessive. We think in making arrangement with the mana¬ 
ger a maximum arrangement should be made for electric¬ 
ity and gas. 

We, of course, think that you should appreciate our point 
of view in feeling that all excessive expenditures operate 
against not only us but the holders of the first trust note. 

Very truly yours, 

(sgd) Thomas B. Lawler.” 


“October 5, 1935 

H. L. Rust Company, 

1001 15th Street, N. W., 

Washington, D. C. 

Dear Sirs: 

In checking your statement of September 17th, 1935 on 
1447 Chapin Street, we note you are paying $1.50 and $1.55 
per gallon for white shellac. We purchase it at $1.25. You 
are paying 54c and 60c a gallon for alcohol. We purchase 
it at 50c. You are paying $3.50 for Old English wax. We 
purchase it at $2.75. 

The above items may seem small, but we feel we are en¬ 
titled to a little closer buying on supplies, etc. 
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We are returning bill of James Vito, Inc. against 5126 
Nebraska Avenue, Northwest, which was erroneously 
charged to 1447 Chapin Street, Northwest. 

Very truly yours, 

(sgd) Thomas B. Lawler 

Secretary” 

“March 29, 1935 

H. L. Rust Company, 

1001 15th Street, N. W. 

Washington, D. C. 

Dear Sirs: 

We note that at 1447 Chapin Street, Northwest 
19 the gas and electricity is being supplied by us to the 
manager and janitor. 

While it seems in line to supply it to the manager it does 
not seem proper to supply it to the janitor, because in his 
case the gas especially is not used only for his personal use 
but for washing his wife may take in, etc. 

Very truly yours, 

(sgd) Thomas B. Lawler” 


“July 22,1936 

H. L. Rust Company 
1001 15th Street, N. W. 

Washington, D. C. 

Re: 1447 Chapin Street, N. W. 

Dear Sirs: 

Your statement of Julv 17th discloses several items in 
which we believe economy can be effected in the future, and 
we know you will be glad to cooperate in every way possible 
to eliminate all unnecessary expenses. 

On several occasions we have called your attention to 
the removal of obstructions in basins and toilets, and we 
believe that you will agree that this expense should not be 
imposed on the owner, where the obstruction has been 
caused by the carelessness of the tenant. This applies to 
Apartments Nos. 22 and 35. 
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Your attention lias been also called to gas and electrical 
charges for the manager and janitor of this property. We 
believe these items should not be charged to the owner. 

Also in the matter of changing location of gas ranges, on 
which a charge of $3.75 is incurred, this work should be 
handled by the janitor, who should also take care of the oil¬ 
ing of electrical refrigeration, on which charges have been 
made to our account. 

The item of shellac and alcohol, charged at $1.50 and 60c 
respectively, should be priced at $1.45 and 50c, respec¬ 
tively. These prices are quoted us by Hugh Reilly Co. 

"While many of these items may appear trivial, the yearly 
saving would run to hundreds of dollars, and in view of the 
fact that we are in a position to manage this property our¬ 
selves and effect these economies there is no reason why 
you should not do so. 

Very truly yours, 

REALTY INVESTMENT & SECURI¬ 
TIES CORPORATION 
By John R. Waller 

President” 

20 The foregoing letters indicate only a few examples 
of the manv excessive pavments made bv the H. L. 
Rust Company during said period for repairs and main¬ 
tenance to the property. Complaints were repeatedly made 
by affiant to the H. L. Rust Company by telephone. In 
very few instances was any satisfactory adjustment ob¬ 
tained with respect to these matters from H. L. Rust Com¬ 
pany. 

Advertising Costs: Although the II. L. Rust Company 
was receiving a commission of 5 r /< for collection of these 
rents, out of which it is the custom that rental agents 
should pay certain advertising expenses, the said II. L. 
Rust Company has charged the advertising expenses for 
1447 Chapin Street to Realty Investment & Securities Cor¬ 
poration and has advertised the property without due con¬ 
sideration of the best and most economical use of adver¬ 
tising space. Complaint has frequently been made by 
affiant to the H. L. Rust Company regarding advertising 
practices, but these complaints have been ignored by said 


H. L. RUST COMPANY ET AL. 


21 


H. L. Rust Company. As an example of the complaints 
which affiant has made to the H. L. Rust Company regard¬ 
ing its advertising practices, the following letter is pre¬ 
sented : 

“September 24, 1937 

H. L. Rust Company, 

1001 15th Street, N. W. 

Washington, D. C. 

Dear Sirs: 

We have checked the items of expense on your statement 
of September 20, 1937 in connection with premises 1447 
Chapin Street, Northwest, and we are again forced to call 
your attention to the extravagance in advertising. 

In your statement of last month there was an advertising 
charge for the month of July of $24.45. On the September 
Statement there is a charge of $33.37 for the month of 
August. It has been our experience that a three or four 
line advertisement developes as good, if not better, results 
than a large advertisement on apartment houses of this 
type. 

21 There are also several charges for the removal of 
obstructions from sinks and bowls, which are evi¬ 
dently caused by the carelessness of tenants. We also note 
a charge of $3.85 as of August 31st for repairs to closet 
tank in Apartment No. 42 and on September 7th a charge 
of $4.75 for repairs to the same tank. It is quite evident 
that the work of the plumber is not being properly super¬ 
vised, or that he is not interested in doing a good job. In 
either event we believe it would be well to change plumb¬ 
ers, and we shall be pleased to secure bids for you in con¬ 
nection with any of this work. 

Very truly yours, 

REALTY INVESTMENT & SECURITIES 
CORPORATION 
By JOHN R. WALLER 

President” 

Insurance: The H. L. Rust Company has insisted over 
the objection of the plaintiff in maintaining excessive fire 
insurance and other forms of insurance on premises 1447 
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Chapin Street, N. W. The amount of the insurance on the 
premises is $53,250.00, which is substantially in excess of 
the present amount of the first trust on the property. The 
H. L. Rust Company has declined on repeated occasions to 
reduce said insurance, although demand has been made 
therefor by plaintiff. The following letter to the H. L. 
Rust Company is an example of such demand: 

“June 5, 1935 

H. L. Rust Company 
1001 15th Street, N. W. 

Washington, D. C. 

Attention Mr. Hubert Quinter 
Dear Sir: 

Sometime ago over the telephone you and I agreed that 
the insurance on 1447 Chapin Street, Northwest, was ex¬ 
cessive. You said you would reduce it. Our statement 
does not show this reduction. 

I am wondering if this has slipped your attention, and 
if so will you make the reduction at this time? 

Very truly yours, 

(sgd) THOMAS B. LAWLER” 

22 With a single exception the H. L. Rust Company, 
during its management of said property, has in¬ 
sisted that all insurance be placed through it and that it 
receive brokerage commissions thereon. 

Collection of Past Due Rents: The H. L. Rust Company, 
in its management of the property, has made little or no 
effort to enforce rent collections from tenants who have 
vacated apartments leaving rents in arrears. This matter 
has been called to the attention of the said H. L. Rust Com¬ 
pany by affiant, but in no single instance to affiant’s knowl¬ 
edge has the II. L. Rust Company ever instituted legal pro¬ 
ceedings to recover rent from delinquent tenants. Affiant 
believes many hundreds of dollars have been lost to the 
plaintiff by reason of this neglect. In one instance, namely, 
the case of Louis Krieger, the tenant vacated his apart¬ 
ment without notice on April 26, 1938, owing $65.00 back 
rent. Affiant was able to induce the H. L. Rust Company 
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to turn this collection over to plaintiff, who thereupon was 
able to obtain the rent in arrears. 

Vacancies: During the past five months the number of 
vacancies in premises 1447 Chapin Street, N. W. has been 
far in excess of the number warranted bv general rental 
conditions in the District of Columbia and far in excess of 
those warranted by the condition of the premises them¬ 
selves. The vacancy percentage has run from 30% to more 
than 40% during the months of May to August, 1938, in¬ 
clusive, whereas, the general proportion of vacancies in 
other buildings owned by plaintiff and in apartment build¬ 
ings generally throughout the District of Columbia has not 
been in excess of 10%. The H. L. Rust Company has failed 
to take any stej)s to remcdv this situation. 

THOMAS B LAWLER 

23 Subscribed and sworn to before me this 16 day 
of September, 1938. 

GERTRUDE ELLIS 

(Seal) Notary Public , D. C. 


Rule To Shoiv Cause 
Filed September 16 1938 

#■ * m 

Upon consideration of the complaint filed herein this 
day, it is this 16th day of September, 1938, 

ORDERED that the defendant George Calvert Bowie, 
Trustee under a deed of trust covering Lots 116 to 119 in 
Square 2662, improved by premises 1447 Chapin Street, 
N. W., Washington, D. C., and more particularly described 
in said complaint, be and he is hereby ordered and directed 
to appear in this Court on the 23d day of September, 1938, 
and show cause, if any he may have, why he should not 
be enjoined pending the final hearing of this cause from 
foreclosing and selling said property under said deed of 
trust, provided that a copy of this rule be served upon said 
defendant not later than September 20, 1938. 

JOSEPH W COX 
Justice 

Marshal’s Return 

Served a copy of the above rule on the above named 
George Calvert Bowie Trustee 9-16-38 PERSONALLY 
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JOHN B. COLPOYS, U. S. Marshal in and for the Dist. of 
Columbia By Tlios R. East Deputy U. S. Marshal —K— 


24 Amended Complaint for Injunction Against 

Foreclosure, Accounting, Etc. 

Filed September 19, 1938 
# # # 

Plaintiff adopts by reference, as a part of this amended 
complaint, paragraphs 1 to 13, inclusive, of the original 
complaint filed herein, together with affidavits of John R. 
Waller and Thomas B. Lawler, attached to said original 
complaint. 

14. Plaintiff attaches hereto as Exhibits “A” and “B” 
of this amended complaint, respectively, agreement between 
H. L. Rust Company and the plaintiff, dated July 11, 1935, 
providing for extension of the loan secured by said deed 
of trust to July 7, 1936, and the agreement between the 
plaintiff and said H. L. Rust Company dated July 23, 1937, 
providing for extension of the loan secured by said deed of 
trust for a period of three years from July 7, 1937, as more 
particularly set out therein. Plaintiff avers that under 
and pursuant to the aforesaid agreements, as well as prior 
agreements for the extension of said loan referred to in 
the original complaint, and beginning with the agreement 
of July 7, 1931, the defendant H. L. Rust Company has 
been in possession of said property and has managed and 
operated the same in the capacity of a mortgagee in posses¬ 
sion thereof; that the defendant H. L. Rust Company as 
such mortgagee in possession, has collected and retained 
for itself large sums of money by way of purported com¬ 
mission for renting and managing said property, said com¬ 
missions aggregating $510.05 for the calendar year 1935; 
$499.19 for the calendar year 1936; $445.43 for the calendar 
year 1937, and $179.48 for the first six months of the cal¬ 
endar year 1938. Plaintiff avers that by virtue of plain¬ 
tiff’s ownership and control of numerous other real prop¬ 
erties in the District of Columbia, plaintiff would have been 
able to manage and operate the property referred to 

25 herein with little or not additional expense to plain¬ 
tiff, and without the cost of such commissions 
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charged and collected by the H. L. Rust Company, and that 
such commissions were an unwarranted and unnecessary 
expense, and plaintiff has repeatedly notified the defendant 
H. L. Rust Company of these facts; that by reason of the 
matters and things herein set forth plaintiff is entitled to 
be reimbursed for such commissions for management of the 
property charged by the H. L. Rust Company since July 
7,1931, during the ownership of said property by the plain¬ 
tiff, and also to be reimbursed for all commissions charged 
and collected by H. L. Rust Company on account of in¬ 
surance policies placed by said H. L. Rust Company during 
its management of the property as aforesaid; and plaintiff 
further avers that it is entitled to have said commissions 
applied on account of the aforesaid loan and states that if 
said commissions are so applied there will be no default of 
any kind under the terms of said loan. 

WHEREFORE, plaintiff demands: (1) That the defen¬ 
dant George Calvert Bowie, trustee under the aforesaid 
deed of trust, be enjoined during the pendency of this ac¬ 
tion and permanently from foreclosing under said deed of 
trust by reason of any defaults thereunder, heretofore ex¬ 
isting; (2) That the defendant H. L. Rust Company be re¬ 
quired to return the management of said property to the 
plaintiff; (3) That the defendant H. L. Rust Company be 
required to pay the plaintiff such damages as plaintiff has 
sustained in consequence of its wrongful acts; (4) That the 
defendant II. L. Rust Company be required to account to 
the plaintiff and apply in reduction of the loan referred to 
in the complaint all sums which it has collected by way of 
commissions for management and rental of said property 
from July 7, 1931, to date, as well as all commissions which 
it has received on insurance premiums covering insurance 
placed on said property; (5) That the defendants shall 
pay to the plaintiff the costs of this action; and (6) 
26 That plaintiff may have such other and further re¬ 
lief as is just. 

EDMUND D. CAMPBELL 
Attorney for Plaintiff 

DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 
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District of Columbia, $ s : 

I, John R. Waller, do solemnly swear that I am Presi¬ 
dent of the Realty Investment & Securities Corporation, 
plaintiff in the above amended complaint; that I have read 
said amended complaint and know the contents thereof; 
and that I verily believe the facts stated in said pleading 
to be true. 

JOHN R. WALLER 

SUBSCRIBED and sworn to before me this 19th day of 
September, 1938. 

GERTRUDE ELLIS 

(Seal) Notary Public, D. C. 


Exhibit “A” 

WHEREAS by a certain agreement between H. L. Rust 
Company and Realty Investment and Securities Corpora¬ 
tion, dated July 7, 1931, and recorded in Liber 6586, folio 
328, Land Records of the District of Columbia, the time of 
payment of the loan secured on lots 116 to 119, both in¬ 
clusive, in Decker’s Subdivision of part of the “South 
Grounds of Columbia University” as more particularly 
described in said agreement, was extended to July 7, 1934, 
and was by letter signed bv said Realtv Investment and 
Securities Corporation, dated October 15, 1934, further in¬ 
formally extended to July 7, 1935. 

WHEREAS the said Realty Investment and Securities 
Corporation is still the owner of said described premises 
and desires a further extension of said loan to July 7, 1936, 
under the same terms and conditions recited in said agree¬ 
ment recorded in Liber 6586, folio 328, and the said H. L. 
Rust Company, as agent for the holders of the notes repre¬ 
senting said loan, which has been reduced to $53,250.00, is 
willing to grant such extension provided all of the terms 
and conditions recited in said agreement remain in full 
force and effect. 

NOW THEREFORE THIS AGREEMENT WIT¬ 
NESSETH that for and in consideration of the sum of 
$5.00 each to the other in hand paid, the said H. L. 


H. L. RUST COMPANY ET AL. 


27 


27 Rust Company and Realty Investment and Securi¬ 
ties Corporation do agree that the time of payment 
of the balance of $53,250.00 due upon said loan is hereby 
extended to July 7, 1936, with interest at 6% per annum 
payable semi-annually, all of the conditions of said agree¬ 
ment to remain in full force and effect, and the said Ii. L. 
Rust Company to impound all rents collected from the 
building and apply them first to the payment of operating 
costs, next to taxes, next to interest on said balance of said 
loan, and the remainder if any, to the reduction of principal 
of said loan. 

Should the principal and interest of said loan not be paid 
on July 7, 1936 the said H. L. Rust Company is to continue 
to impound the income from the property and apply the 
same as above outlined, but nothing herein contained shall 
in any manner be taken or held to interfere with or abridge 
at any time the power of sale and disposition granted to 
the trustees under the deed of trust securing said loan for 
default in the payment of any part of the indebtedness se¬ 
cured by said deed of trust. 

IN TESTIMONY WHEREOF, the said H. L. RUST 
COMPANY has caused these presents to be signed with 
its Corporate name by H. L. Rust it's President, attested 
by Gr. C. Bowie, its Secretary and its Corporate seal to be 
hereunto affixed and does hereby constitute and appoint H. 
L. Rust its true and lawful attorney in fact for it and in its 
name to acknowledge and deliver these presents as its act 
and deed, and the said REALTY INVESTMENT & SE¬ 
CURITIES CORPORATION has caused these presents to 
be signed with its Corporate name by John R. Waller, its 
President, attested by Thomas B. Lawler, its Secretary, 
and its corporate seal to be hereunto affixed, and does 
hereby constitute and appoint John R. Waller its true and 
lawful attorney in fact for it and in its name to acknowledge 
and deliver these presents as its act and deed. 

H. L. RUST COMPANY 

By /s/ H. L. RUST 
(Seal) President 

This agreement dated July 11, 1935 
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Attest: 

/s/ G. C. BOWIE 
Secretary 

REALTY INVESTMENT & SECURITIES 
CORPORATION, 

By: /s/ JOHN R. WALLER 
(Sael) President 

Attest: 

/s/ THOMAS B. LAWLER 

Secretary 

District of Columbia to wit: 

I, Ella May Mayhugh, a Notary Public in and for tbe 
District aforesaid do hereby certify that John R. Waller 
who is personally well known to me to be the person named 
as Attorney in fact in the aforesaid and annexed 
28 agreement dated the 11th day of July, A. D. 1935, 
to acknowledge the same, personally appeared be¬ 
fore me in the District aforesaid, and as Attorney in fact 
as aforesaid, and by virtue of the power and authority in 
him vested by the aforesaid Agreement acknowledged the 
same to be the act and deed of REALTY INVESTMENT 
AND SECURITIES CORPORATION, one of the Corpora¬ 
tion grantors therein, and delivered the same as such. 

Given under my hand and official seal this lltli day of 
July, A. D., 1935. 

/s./ ELLA MAY MAYHUGH 
(Seal) Notary Public , D. C. 


Exhibit “B" 

Memorandum of an Ayr cement Between Realty Investment 
and Securities Corporation and 77. L. Rust Company 

WHEREAS the said Realty Investment and Securities 
Corporation is the owner of lots 116, 117, 118 and 119, 
square 2662, premises 1447 Chapin Street, N. W., subject 
to a certain deed of trust held by parties represented by 
said H. L. Rust Company, does hereby make application 
for the extension of the unpaid balance due upon said first 
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trust loan of $50,000.00 for a period of three years from 
July 7, 1937, with the understanding that said H. L. Rust 
Company is to continue to operate the building under 
power of attorney executed by said Realty Investment and 
Securities Corporation dated July 7,1931, recorded August 
19, 1931, in Liber 6587, folio 328, Land Records of the 
District of Columbia, as long as any part of the debt se¬ 
cured by said deed of trust remains unpaid. 

Said H. L. Rust Company is to impound all rents col¬ 
lected from the building, applying them first to the pay¬ 
ment of operating costs, next to taxes, next to interest on 
the unpaid balance of said first deed of trust, next to the 
semi-annual curtails of $1250.00 each, and the balance, if 
any, as an additional curtail on account of the principal of 
said loan, retaining for itself the commission stipu- 
29 lated in said power of attorney, 5% on the gross 
amount of rents collected. 

It is agreed, however, that should the net revenue from 
the property at any time during the three year period end¬ 
ing July 7, 1940 not be sufficient to set up on a monthly ac¬ 
crual basis the interest on said first trust, taxes, operating 
expenses, and curtail at the rate of $1250.00 semi-annually, 
the holders of said loan may, if they elect so to do, fore¬ 
close the property under the terms of the said deed of 
trust. 

In Witness Whereof, the said Realty Investment and Se¬ 
curities Corporation has caused these presents to be signed 
in its corporate name by John R. Waller its President, at¬ 
tested by Thomas B. Lawler, its Secretary, and its cor¬ 
porate seal to be hereunto affixed; and does hereby con¬ 
stitute and appoint John R. Waller, its true and lawful 
attorney-in-fact, for it and in its name to acknowledge and 
deliver these presents as its act and deed, this 23rd day of 
July, A. D. 1937. 

REALTY INVESTMENT AND SECURITIES 

CORPORATION 

By JOHN R. WALLER 

President 
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Attest: 

THOMAS B. LAWLER 
Secretary 

Approved: 

H. L. RUST COMPANY 

By H. L. RUST 

President 

Attest: 

G. C. BOWIE 
Secretary 

District of Columbia, to wit: 

I, Ella May Mayhugh, a Notary Public in and for the 
District of Columbia, do hereby certify that John R. Wal¬ 
ler, who is personally well known to me as the person 
named as attorney-in-fact in the aforegoing agree- 
30 ment bearing date on the 23rd day of July, A. D. 

1037, and hereto annexed, personally appeared be¬ 
fore me in the said District and as attorney-in-fact as afore¬ 
said, and bv virtue of the authority vested in him bv said 
agreement, acknowledged the same to be the act and deed 
of the Realty Investment and Securities Corporation, the 
grantor therein. 

Given under my hand and seal this 23rd dav of July, 
A. D. 1937. 

ELLA MAY MAYHUGH 
Notary Public , I). C. 

Statement of Service 

Copies of the foregoing amended complaint and exhibits 
attached thereto were personally served on the defendant 
George Calvert Bowie as an individual and upon the de¬ 
fendant George Calvert Bowie as an officer and director 
of the defendant II. L. Rust Company by Robert McGarry, 
an employee of the firm of Douglas, Obear & Campbell, of 
more than eighteen years of age, on September 19, 1938, at 
the offices of H. L. Rust Company, 1001 15tli Street, N. W., 
Washington, D. C. 

EDMUND D. CAMPBELL 
Attorney for Plaintiff 
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31 Return to Rule, Answer of Defendants to Original 

and Amended Complaints and Motion to Dismiss 

Filed September 23 1938 

# # # 

The return to the rule to show cause issued herein and 
the answer of the defendants, H. L. Rust Co. and George 
Calvert Bowie, respectfully show: 

1 and 2. The defendants admit as true the allegations 
of fact contained in paragraphs 1 and 2 of the complaint. 

3. The defendants admit that the loan was originally 
made by the H. L. Rust Co. and that it disposed of the notes 
representing the indebtedness secured to certain of its 
clients. They deny that the H. L. Rust Co. acted on its own 
responsibility in extending the maturity date of the loan 
from time to time, and allege the fact to be that in every 
instance the extension was granted with the consent of the 
holders of the notes. 

4. They admit as true the allegations of paragraph 4 of 
the complaint. 

5. The defendants admit as true the allegations of para¬ 
graph 5 of the complaint, and attach hereto a copy of the 
agreement of July 7, 1931, referred to in this paragraph 
of the complaint. 

6. The defendants deny that the H. L. Rust Co. has ex¬ 
ercised complete management and control of the property 
since July 7, 1931, and aver the fact to be that all changes 
in rent schedules were made with the approval of the plain¬ 
tiff. The defendants aver that the amount of fire insur¬ 
ance carried on the property was determined by the trus¬ 
tees named in the deed of trust, which instrument speci¬ 
fically conferred upon the trustees the power to secure such 
insurance. The defendant's deny that the Rust Co. has 
carried other forms of insurance which were not necessary 
for the protection of the property. The defendants admit 
that the insurance was written at the direction of the trus¬ 
tees through the office of the defendant Rust Co., 

32 and that it received commissions on premiums upon 
such insurance. The defendant's attach hereto and 

make a part of this answer a copy of the deed of trust se¬ 
curing the indebtedness referred to in the complaint. 
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7. The defendants admit as true the allegations of para¬ 
graph 7 of the complaint. 

8. They deny that the management of the property by 
the Rust Co. has been inefficient and wasteful and on the 
contrary aver that the Rust Co. has exerted every effort 
to keep the property rented at all times. In this connec¬ 
tion, the defendants aver that the building was erected in 
1925, and is obsolete in many particulars; that the plain¬ 
tiff has refused to advance necessary funds to modernize 
the building, and, because of the recent erection in the im¬ 
mediate vicinity of modern apartments, it has been im¬ 
possible to keep all of the apartments in the building rented 
at current rental schedules for similar properties. The 
defendants deny that any excessive expenses have been in¬ 
curred by the Rust Co. in the management, repair, in¬ 
surance or advertising of the property. The defendants 
aver that in order to compete with the modern apartments 
in the immediate vicinity the defendant Rust Co. recom¬ 
mended the reduction of rents, but its suggestion was either 
rejected or the reduction permitted by the plaintiff was 
so small as to offer no inducement to prospective tenants. 
The defendants say that the presence of a resident man¬ 
ager on the property is necessary to the efficient manage¬ 
ment - thereof. 

9. The defendants admit that interest upon the indebted¬ 
ness secured has been paid to July 7, 1938. They also 
admit that the property has not earned a sufficient net in¬ 
come, after payment of fixed charges, to permit the pay¬ 
ment therefrom of the semi-annual curtailment of $1250.00 

due on July 7, 193S. 

33 10. The defendants admit that the demand was 

made upon the plaintiff for the payment of $996.00, 

representing the balance due on July 7, 1938, on account 
of the semi-annual curtail of $1250.00. Defendants admit 
that the plaintiff requested that the management of the 
property be returned to it, upon its promise to hold the 
income therefrom in trust and apply the same for the 
benefit of the holders of the notes secured. Defendants 
aver, however, that the plaintiff declined to pay the amount 
due upon the semi-annual curtailment of $1250.00, which 
matured on July 7, 1938. Defendants aver that the plain- 
j tiff advised them that it was unable to pay the amount due 
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on account of the aforesaid curtail. The defendants aver 
that the amount due as aforesaid has not been paid, nor 
has sufficient income from the property been received by 
the H. L. Rust Co. to pay the balance due on such curtail. 

11. The defendants admit that the property has been 
advertised for sale and that a sign has been placed thereon, 
announcing the sale. They deny the remaining allegations 
of this paragraph of the complaint. 

12. They deny that the property has a large and valua¬ 
ble equity of redemption above the existing indebtedness 
of $48,750. Defendants have no knowledge of the cost of 
the construction of the building, but admit that its present 
assessed value is $63,250.00. 

13. The defendants are advised that the allegations of 
this paragraph amount to conclusions of law which they 
are not required to answer. 

14. For answer to paragraph 14 of the amended com¬ 
plaint, these defendants deny that they have been in pos¬ 
session of the property in the capacity of mortgagee in 
possession and aver the fact to be that their possession 
has been in the capacity of agent for the plaintiff, as will 

appear by reference to the contract of July 7, 1931, 
34 a copy of which is attached to and made a part of 
this answer. The defendants aver that all charges 
made by it for the management of the property were made 
in strict conformity with the several agreements between 
the plaintiff and the H. L. Rust Co. Defendants further 
aver that monthly statements were regularlv rendered the 
plaintiff, which statements contained charges for commis¬ 
sions and expenses of operation of the building, all of 
which were in strict accord with the provisions of the con¬ 
tracts between the parties. 

FURTHER ANSWERING THE COMPLAINT, the de¬ 
fendants move that it be dismissed, upon the following 
grounds: 

1. The complaint and the exhibits attached thereto show 
that the plaintiff is in default in the payment of the curtail 
of $1250.00, secured by the deed of trust, which became 
due and payable on July 7, 1938 and there is no allegation 
that any offer has been or will be made by the plaintiff to 
the defendants or either of them to pay the amount in de- 
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fault, and no tender of payment of the amount due is con¬ 
tained in the complaint. 

2. The plaintiff attempts to set off against the indebted¬ 
ness secured by the deed of trust an unliquidated claim 
which it asserts, not against the parties secured, but against 
its agent, the H. L. Rust Co., without making the holders 
of the notes secured parties to the action. 

3. There is no allegation in the complaint that the H. L. 
Rust Co. is insolvent or that any judgment which might 
be obtained by the plaintiff against it could not be col¬ 
lected. 

NOW, HAVING FULLY ANSWERED, the defendants 
pray that the rule issued herein be discharged and that 
the complaint be dismissed with costs to the defendants. 

H. L. RUST COMPANY 

By G C BOWIE 
Secretary. 

GEORGE CALVERT BOWIE 

LECKIE & SHERIER 
By JOSEPH T. SHERIER 
Attorneys for Defendants. 

George Calvert Bowie, being first duly sworn, on 
35 oath states that he has read the foregoing return, 
answer and motion, by him subscribed on behalf of 
the H. L. Rust Company and in his own behalf, and knows 
the contents thereof; that the matters and things therein 
stated are true to the best of his knowledge and belief. 

GEORGE CALVERT BOWIE 

Subscribed and sworn to before me this 21st day of Sep¬ 
tember, 1938. 

MELVILLE B. COX 

(Seal) Notary Public , D. C. 

Service of a copy of the foregoing return, answer, mo¬ 
tion and exhibits acknowledged this 22nd day of Septem¬ 
ber, 1938. 

EDMUND D. CAMPBELL 
Attorney for Plaintiff. 
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WHEREAS by that certain deed of trust dated July 7, 
1925 and recorded July 14, 1925 in Liber 5543 folio 209 of 
the Land Records of the District of Columbia, Jacob Biron 
and others conveyed unto Harry L. Rust and Geo. Calvert 
Bowie Lots One hundred and sixteen (116) to One hundred 
and nineteen (119) both inclusive, in Decker’s subdivision 
of part of the “South Grounds of Columbian University,” 
as per plat recorded in Liber County No. 7 folio 18 of the 
Records of the Office of the Surveyor of the District of Co¬ 
lumbia, to secure Pearl D. Clifford the payment of the sum 
of $60,000. represented by forty-six joint and several notes 
bearing even date with said deed of trust, Nos. 1 to 46 both 
inclusive, notes Nos. 1 and 2 being for the sum of $5,000. 
each, notes Nos. 3 and 4 being for the sum of $2500. each, 
notes Nos. 5 to 16 both inclusive being for the sum of $2,000. 

each, notes Nos. 17 to 28 both inclusive being for the 
36 sum of $1,000. each, and notes Nos. 29 to 46 both 
inclusive being for the sum of $500. each, all of said 
notes payable three years after date, with interest thereon 
at the rate of six and one-half per centum per annum from 
date until paid, payable semi-annually: 

AND WHEREAS the time of payment of said notes was 
heretofore extended for three years from July 7, 1928, and 
since the execution and delivery of said deed of trust the 
said property has been regularly transferred and conveyed 
unto the Realty Investment & Securities Corporation, a 
Delaware corporation, which is the present owner of said 
property: 

AND WHEREAS it is the desire of the present holder 
of said notes, acting herein by and through their Agent, the 
H. L. Rust Company, a body corporate under the laws in 
force in the District of Columbia, and of the said Realty 
Investment & Securities Corporation to have the time of 
payment of said notes Nos. 1 to 16, and 18 to 46 both in¬ 
clusive, extended for the periods and upon the terms and 
conditions hereinafter mentioned, 

NOW THEREFORE, THIS AGREEMENT, made this 
Seventh day of July 1931, by and between the said H. L. 
RUST COMPANY, body corporate under the laws in force 
in the District of Columbia, as Agent for the holders of said 
notes, party hereto of the first part, the said REALTY IN¬ 
VESTMENT & SECURITIES CORPORATION, a body 
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corporate under the laws in force in the State of Delaware, 
acting herein pursuant to a Resolution of its Board of Di¬ 
rectors, all of the Stockholders being present and voting, 
(a duly certified copy of which Resolution is hereunto an¬ 
nexed and made part of these presents), party hereto of 
the second part, and the said HARRY L. RUST and GEO. 
CALVERT BOWIE, as Trustees under said Deed of Trust 
recorded in Liber 5543 folio 209 of the aforesaid Land Rec¬ 
ords, parties hereto of the third part, WITNESSETH, that 
for and in consideration of the premises and the sum 

37 of Five Dollars each to the other in hand paid, the 
said parties hereto do hereby agree each with the 

other as follows:—First—The said party hereto of the sec¬ 
ond part agrees at the date of execution and delivery of 
these presents to pay the sum of $1,000. on account of the 
principal sum secured by said deed of trust, the said sum 
of $1,000. to be applied in payment of note No. 17 secured 
by said deed of trust, for the sum of $1,000., which note 
thereupon shall be marked “paid and cancelled.” Second 
—The said party hereto of the first part agrees that the 
time of payment of said note No. 18 for the sum of $1,000. 
shall be and the same is hereby extended for the period of 
six months from the date of these presents. Third—That 
the time of payment of said note No. 19 for the sum of 
$1,000. shall be and the same is hereby extended for the pe¬ 
riod of one year from the date of these presents. Fourth 
—That the sum of $750. shall be paid semi-annually from 
the date of these presents on account of the principal sum 
of the indebtedness secured by said deed of trust, said semi¬ 
annual payments of $750. to continue for the period of 
thirty months from the date of these presents, and at the 
end of three years from the date hereof the entire balance 
of said indebtedness secured by said deed of trust, to wit 
the sum of $53,250., shall become due and payable, with in¬ 
terest on said principal sum or on so much thereof as may 
from time to time remain unpaid during the period of this 
extension, at the rate of six per centum per annum, payable 
semi-annually. Fifth—And in consideration of the fore¬ 
going extension, the said party hereto of the second part 
does hereby constitute and appoint the H. L. Rust Com¬ 
pany as Agent for the collection of the rents and the man¬ 
agement of said property irrevocably, during the period 
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of this extension, the said rents to be retained, used and ap¬ 
plied by said H. L. Rust Company as follows:—The said 
Company shall retain a commission of five per cen- 

38 turn on the gross amount of rents so collected, and 
the balance of said rents shall be applied first to the 

payment of operating expenses and management of said 
property, second to the payment of taxes, general and spe¬ 
cial levied against said property, and the balance thereof 
applied on account of the payment of the above mentioned 
semi-annual curtailments to be made on account of the 
principal indebtedness secured by said deed of trust, and 
any balance of said rents after the above items are paid 
shall be used and applied at any semi-annual interest pay¬ 
ing period or periods by the said H. L. Rust Company in 
further reduction of the principal of the indebtedness se¬ 
cured by said deed of trust. It being understood and 
agreed however, that the collection and application of said 
rents as herein authorized shall in no manner be taken or 
held to interfere with or abridge the power of sale and dis¬ 
position granted to the said trustees under said deed of 
trust for default in payment of any part of the indebted¬ 
ness secured by said deed of trust, or upon default being 
made in the payment of any part of said principal indebt¬ 
edness or interest thereon as provided for in this agree¬ 
ment, nor shall the collection of said rents and the applica¬ 
tion thereof in any manner at law or in equity discharge 
or relieve the party hereto of the second part from the 
full payment of said indebtedness in strict accordance with 
the terms of this agreement. And it is further understood 
and agreed that if any default be made in the payment of 
the indebtedness secured by said deed of trust in the man¬ 
ner and at the times herein provided for, the entire princi¬ 
pal sum of said indebtedness with accrued interest thereon 
shall immediately become due and payable at the option of 
the holder or holders of said notes. Sixth—In further con¬ 
sideration of said extension and the sum of Five Dollars in 
hand paid by the said parties hereto of the third part, the 
said party hereto of the second part does hereby as- 

39 sign and transfer unto the said parties of the third 
part, for the uses and purposes and with the powers 

and duties set forth and declared in said deed or trust, all 
the equity, right, title and interest which the party of the 
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second part now has or may hereafter acquire in and to the 
refrigerating system now installed in the building on said 
premises, or which may hereafter be installed therein, with 
like force and effect as if said deed of trust had originally 
conveyed such interest in said refrigerating system. And 
the said party hereto of the second part does further prom¬ 
ise and agree to and with the said party hereto of the first 
part, and with the holder or holders of said notes, to pay 
the principal and interest of the indebtedness secured by 
said deed of trust when and as the same shall become due 
and payable according to the terms of this extension agree¬ 
ment, and to perform all the covenants and agreements 
herein contained and contained in said deed of trust, and 
that said notes and deed of trust except as modified by this 
agreement, shall remain in full force and effect, and that if 
any of the conditions, covenants and agreements contained 
in said deed of trust or in this agreement shall be violated 
or broken, or if default shall be made in the payment of any 
installment of said principal and interest when due accord¬ 
ing to the terms of this agreement, then the said party of 
the first part or any holder or holders of said notes may at 
its, his, her or their option resort at once to any and all of 
the remedies provided for in said notes and deed of trust 
in the same manner and with like effect as if this agreement 
had not been made, but the exercise of such option shall not 
in any manner affect the liability of the party hereto of the 
second part for the payment of the principal and interest 
of said notes as herein provided. 

In Testimony Whereof, the said H. L. Rust Com- 
40 panv has caused these presents to be signed with its 
Corporate name by H. L. Rust, its President, at¬ 
tested by G. C. Bowie, its Secretary, and its Corporate seal 
to be hereunto affixed and does hereby constitute and ap¬ 
point H. L. Rust, its true and lawful Attorney in fact for 
it and in its name to acknowledge and deliver these pres¬ 
ents as its act and deed, and the said Realty Investment & 
Securities Corporation has caused these presents to be 
signed with its Corporate name by Austin C. Waller, its 
Vice-President, attested by Thomas B. Lawler, its Secre¬ 
tary, and its Corporate seal to be hereunto affixed, and does 
hereby constitute and appoint Austin C. Waller its true and 
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lawful Attorney in fact for it and in its name to acknowl¬ 
edge and deliver these presents as its act and deed. 


II. L. RUST COMPANY, 

By 

(Signed) H. L. RUST 

President 


Attest: 

(Signed) G. C. BOWIE 
Secretary 


REALTY INVESTMENT & SECU¬ 
RITIES CORPORATION, 

By 

(Signed) AUSTIN C. WALLER 

Vice-President 


Attest: 

(Signed) THOMAS B. LAWLER 
Secretary 


41 At a meeting of the Board of Directors, (All of the 
Stockholders being present and voting), of the 
Realty Investment & Securities Corporation, held on the 
7th day of July, 1931, the following Resolution was unani¬ 
mously adopted:— 

“Resolved, that the President of this Corporation be 
and he is hereby authorized in the name of this Corpora¬ 
tion to enter into an Extension Agreement extending the 
time of payment of the notes secured by that certain Deed 
of Trust dated July 7,1925 and recorded in Liber 5543 folio 
209 of the Land Records of the District of Columbia, con¬ 
veying Lots One hundred and Sixteen (116) to One hundred 
and Nineteen (119) both inclusive in Decker’s subdivision 
of part of the “South Grounds of Columbian University,” 
as per plat recorded in Liber County No. 7 folio 18 of the 
Records of the Office of the Survevor of the District of 
Columbia, now owned by this Corporation, and in consid¬ 
eration of said extension, the President is further author¬ 
ized for and on behalf of this Corporation to make and en¬ 
ter into the several covenants and agreements contained 
in said Extension Agreement, dated the 7th day of July, 
1931, a copy of which was submitted at this meeting, and 
which was in every respect ratified and approved.” 
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This is to Certify that the foregoing is a true copy of 
the Resolution passed by the Board of Directors (all of the 
Stockholders being present and voting), of the Realty In¬ 
vestment & Securities Corporation, at a meeting held on 
the 7th day of July, 1931. 

(Signed) THOMAS B. LAWLER 

Secretary 

District op Columbia: To wit. 

I, G. P. Plummer, a Notary Public in and for the District 
aforesaid, do hereby certify that Austin C. Waller, who is 
personally well known to me to be the person named as At¬ 
torney in fact in the aforegoing and annexed Agreement, 
dated the 7th day of July, A. D. 1931, to acknowledge the 
same, personally appeared before me in the District afore¬ 
said, and as Attorney in fact as aforesaid, and by virtue 
of the power and authority in him vested by the 
42 aforesaid Agreement acknowledged the same to be 
the act and deed of Realty Investment & Securities 
Corporation, one of the Corporation grantors therein, and 
delivered the same as such. 

Given under my hand and official seal, this 18th day of 
August A. D. 1931. 

(Signed) G. P. PLUMMER 

Notary Public, D. C. 

District of Columbia : To wit. 

I, G. P. Plummer, A Notary Public, in and for the Dis¬ 
trict aforesaid, do hereby certify that H. L. Rust, who is 
personally well known to me to be the person named as 
Attorney in fact in the aforegoing and annexed Agreement, 
dated the 7th day of July, A. D. 1931, to acknowledge the 
same, personally appeared before me in the District afore¬ 
said, and as Attorney in fact as aforesaid, and by virtue of 
the power and authority in him vested by the aforesaid 
Agreement, acknowledged the same to be the act and deed 
of H. L. Rust Company, one of the Corporation grantors 
therein, and delivered the same as such. 

Given under my hand and official seal, this 18th day of 
August A. D. 1931. 

(Signed) G. P. PLUMMER 

Notary Public, D. C. 
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43 This Deed of Trust Made this 7tli day of July in 
the year Nineteen hundred twenty-five by and be¬ 
tween Jacob Biron and Anna Biron, his wife, David S. 
Biron, unmarried, Max Biron and Mae Biron, his wife, 
Samuel M. Biron and Fannie Biron, his wife, all of the Dis¬ 
trict of Columbia, parties of the first part, and Harry L. 
Rust and Geo Calvert Bowie, both of said District, parties 
of the second part, (Jacob Biron, David S. Biron, Max 
Biron and Samuel M. Biron, holding title to the hereinafter 
described real estate as tenants in common). 

Whereas, the said Jacob Biron, David S. Biron, Max 
Biron and Samuel M. Biron are justly indebted unto Pearl 

D. Clifford in the full sum of Sixty Thousand ($60,000.00) 
Dollars, money loaned and advanced, for which amount the 
said Jacob Biron, David S. Biron, Max Biron and Samuel 

E. Biron have signed and delivered unto said Pearl D. Clif¬ 
ford their Forty-six (46) certain joint and several promis¬ 
sory notes bearing even date herewith, numbered from One 
(1) to Forty-six (46); Notes Nos. One (1) and Two (2), 
being for the sum of Five Thousand ($5,000.00) Dollars 
each; Notes Nos. Three (3) and Four (4), being for the sum 
of Twenty-five Hundred ($2,500.00) Dollars each; Notes 
Nos. Five (5) to Sixteen (16), both inclusive, being for the 
sum of Two Thousand ($2,000.00) Dollars each; Notes Nos. 
Seventeen (17) to Twenty-eight (28), both inclusive, being 
for the sum of One Thousand ($1,000.00) Dollars each; 
Notes Nos. Twenty-nine (29) to Forty-six (46) both inclu¬ 
sive, being for the sum of Five Hundred ($500.00) Dollars 
each; payable to the order of said Pearl D. Clifford three 
years after date with interest at the rate of six and one- 
half per centum per annum from date and until paid; pay¬ 
able semi-annuallv. Each instalment of interest to bear 
interest after maturity, if not then paid, at the rate afore¬ 
said. 

Said notes being identified on the face of each by the cer¬ 
tificate and signature of the Notary Public taking the ac¬ 
knowledgment to these presents. 

The said parties hereto of the first part hereby covenant 
for themselves, their heirs and assigns that should the par¬ 
ties hereto of the first part, their heirs or assigns, fail to 
pay said interest on said debt, or any portion thereof, when 
and as the same shall become due and payable, the H. L. 
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Rust Company, a body corporate, duly incorporated under 
the laws in force in the District of Columbia, may at its 
option, advance to the holder or holders of said notes, such 
overdue and unpaid interest, and the sum or sums so ad¬ 
vanced shall bear interest at the rate of six and one-half 
per centum per annum from the date of such advance, and 
the sum or sums so advanced, with interest thereon, shall 
forthwith attach as a lien hereunder and be demandable at 
any time. 

And Whereas, the parties hereto of the first part desire 
to secure the full and punctual payment of said debt and 
interest thereon, as well as any and all renewals or exten¬ 
sions of said notes or of any part thereof, with interest on 
such renewals or extensions, at such rate of interest as may 
be agreed upon, and any notes given for interest covering 
any extension, with interest thereon from maturity of the 
same (which renewals or extensions of the debt or any part 
thereof, hereby secured, or any change in its terms or rate 
of interest payable on same, shall not impair in any man¬ 
ner the validity of, or priority of this Trust); and also to 
secure the reimbursement to the holder or holders of said 
notes, to said H. L. Rust Company, and to the par- 
44 ties hereto of the second part, the survivor, or sub¬ 
stituted Trustee, and any purchaser or purchasers, 
grantee or grantees under any sale or sales under the pro¬ 
visions of this Trust, for all money which may be advanced 
as herein provided for, and for any and all costs and ex¬ 
penses (including reasonable counsel fees) incurred or paid 
on account of any litigation at law or in equity, which may 
arise in respect to this Trust, or to the indebtedness or to 
the property herein mentioned, or in obtaining possession 
of the premises after any sale which may be made as here¬ 
inafter provided for. 

Now, Therefore, This Deed of Trust Witnesseth, that the 
parties hereto of the first part, in consideration of the prem¬ 
ises, and of one dollar in lawful money, do hereby grant 
and convey unto the parties hereto of the second part in fee 
simple, the following described land and premises with the 
improvements, easements, rights, ways, and appurtenances 
thereunto belonging, situate in the District of Columbia, 
namely: 
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Lots numbered One Hundred and Sixteen (116) to One 
Hundred and Nineteen (119) inc., in Delbert H. Decker’s 
Subdivision of part of the “South Grounds of Columbian 
University”, as per plat recorded in Liber County 7 folio 
18 of the Records of the Office of the Surveyor of the Dis¬ 
trict of Columbia; 

Subject to the covenants that said lots or any building 
erected thereon shall not be used for the purpose of selling 
spirituous or malt liquors or for the purpose of any trade 
or traffic which may be offensive or injurious to others; 

Above described property now being known for purposes 
of assessment and taxation as Lots numbered One Hundred 
and Sixteen (116) to One Hundred and Nineteen (119) in 
Square numbered Twenty-six Hundred and Sixty-two 
(2662). 

To Have and to Hold the said described land and prem¬ 
ises unto and to the use of the said parties of the second 
part, in fee simple: 

In and Upon the Uses and Trusts, hereinafter declared, 
that is to say: 

First: To permit said Jacob Biron, David S. Biron, Max 
Biron and Samuel M. Biron, as tenants in common, their 
heirs or assigns, to possess and enjoy said described prem¬ 
ises, and to receive the issues and profits thereof until de¬ 
fault be made in the payment of any matter of indebtedness 
hereby secured as herein provided for. 

And upon the full payment of all of said notes and of any 
extensions or renewals thereof, and the interest thereon, 
and all moneys advanced or expended as herein provided, 
and all other proper costs, charges, commissions, half-com¬ 
missions and expenses, to release and reconvey in fee unto 
and at the cost of the said Jacob Biron, David S. Biron, 
Max Biron and Samuel M. Biron, as tenants in common, 
their heirs or assigns, the said described land and premises. 

Second: Upon any default being made in the payment of 
any one or all of said notes or of any instalment of prin¬ 
cipal or interest thereon, or any renewal or extension 
thereof, when and as the same shall become due and payable, 
or, while this Trust exists, upon default being made in the 
payment, when due, of any tax or assessment, general or 
special now or hereafter assessed against said premises, or 
any part thereof, or upon any default in keeping the im- 
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provements oil said land insured against loss by fire in 
such an amount in the name, and to the satisfaction 
45 of the parties hereto of the second part, or substi¬ 
tuted trustee, in such fire insurance company or com¬ 
panies as the said parties of the second part may select, who 
shall apply whatever may be received therefrom to the pay¬ 
ment of the matter hereby secured, whether due or not, un¬ 
less the party entitled to receive shall waive the right to 
have the same so applied; or upon any default in payment 
on demand of anv monev advanced bv the said H. L. Rust 

i * % 

Company as herein provided for, or of any money advanced 
by the holder or holders of said notes on account of any 
proper cost, charge, commission, or expense in and about 
the same, or on account of any tax or assessment or insur¬ 
ance, or expense of litigation, with interest thereon at six 
per centum per annum from date of such advance (it being 
hereby agreed that on default in the payment of any of said 
costs, expense, tax or assessment, or insurance, or expense 
of litigation, as aforesaid, the holder or holders of said 
notes may pay same, and all sums so advanced, with inter¬ 
est as aforesaid, shall immediately attach as a lien here¬ 
under, and be payable on demand); then upon any and 
every such default so made as aforesaid, the said parties 
hereto of the second part, the survivor his heirs or the trus¬ 
tee acting in the execution of this trust shall have the 
power and it shall be their or his duty thereafter to sell, and 
in case of any default of any purchaser to resell, the said 
described land and premises at public auction, upon such 
terms and conditions, in such parcels, at such time and 
place, and after such previous public advertisement as the 
parties of the second part, the survivor, his heirs, or the 
trustee acting in the execution of this trust, shall deem ad¬ 
vantageous and proper; and to convey the same in fee 
simple, upon compliance with the terms of sale, to, and at 
the cost of, the purchaser or purchasers thereof, who shall 
not be required to see to the application of the purchase 
money; and shall apply the proceeds of said sale or sales: 
Firstly, to pay all proper costs, charges, and expenses, in¬ 
cluding all fees and costs herein provided for, and all 
moneys advanced for interest, costs or expenses, or taxes 
and assessments, or insurance, or expense of litigation as 
aforesaid, with interest thereon as aforesaid, and all taxes, 
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general and special, due upon said land and premises at 
time of sale, and to retain as compensation a commission 
of five per centum on the gross amount of the said sale or 
sales; Secondly, to pay whatever may then remain unpaid 
of said notes, whether the same shall be due or not, and the 
interest thereon to date of payment, it being agreed that 
said notes shall, upon such sale being made before the ma¬ 
turity of said notes, be and become immediately due and 
payable, at the election of the holder thereof; and, Lastly, 
to pay the remainder of said proceeds if any, to said Jacob 
Biron, David S. Biron, Max Biron and Samuel M. Biron, as 

tenants in common, their.or assigns, upon the 

delivery and surrender to the purchaser, his, her, or their 
heirs or assigns, of possession of the premises so as afore¬ 
said sold and conveyed, less the expense, if any, of obtain¬ 
ing possession. 

And it is hereby covenanted and agreed that if the said 
property shall be advertised for sale as herein provided 
and not sold, the trustee or trustees acting shall be entitled 
to one-half the commission above provided, to be computed 
on the amount of the debt hereby secured. 

And the said parties of the first part covenant to warrant 
specially the property hereby conveyed and to execute 
such further assurances of said land as may be requisite or 
necessary. 

46 In Witness Whereof, the said parties of the first 
part have hereunto set their hands and seals on the 
dav and vear first hereinbefore written. 


(signed) JACOB BIRON (Seal) 

“ ANNA BIRON (Seal) 

(signed) DAVID S. BIRON (Seal) 

(signed) MAX BIRON (Seal) 

(signed) MAE BIRON (Seal) 

(signed) SAMUEL M. BIRON (Seal) 

(signed) FANNIE BIRON (Seal) 


Signed, sealed, and delivered in the presence of— 

G. P. PLUMMER (signed) 

District of Columbia, to wit: 

I, G. P. Plummer, a Notary Public, in and for the Dis¬ 
trict of Columbia, do hereby certify that Jacob Biron and 
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Anna Biron, his wife, David S. Biron, unmarried, Max 
Biron, Samuel M. Biron and Fannie Biron, his wife, par¬ 
ties to a certain Deed bearing date on the 7th dav of Julv 
1925, and hereto annexed, personally appeared before me in 
said District the said Jacob Biron, Anna Biron, David S. 
Biron, Max Biron, Samuel M. Biron, and Fannie Biron, 
being personally well known to me as the persons who exe¬ 
cuted the said Deed, and acknowledged the same to be their 
act and deed. 

Given under mv hand and seal this 7th dav of Julv A. D. 

« w w 

1925 

G. P. PLUMMER (signed) 
Notary Public , D. C. 

County of Mercer 

State of Pennsylvania , to wit: 

I, James Nevant, a Notary Public in and for the County 
aforesaid, do hereby certify that Mae Biron, the grantor 
in and who is personally well known to me to be the person 
who executed the aforegoing and annexed Deed, dated July 
7th, A. D., 1925, personally appeared before me in the said 
County and acknowledged the said Deed to be her act and 
deed. 

Given under mv hand and seal this 7th day of July, A. D., 
1925 

JAMES NEVANT (signed) 
Notary Public. 

My commission expires April 1st, 1927 
(Endorsed) 

DEED OF TRUST 

Jacob Biron 
Anna Biron, 

David S. Biron, 

Max Biron, 

Mae Biron, 

Samuel M. Biron, 

Fannie Biron 

TO 

47 Harry L. Rust, 

Geo. Calvert Bowie 
Trustees 
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Received For Record on the 14 day of July A. D. 1925 
at 9-17 o’clock A. M., and recorded in Liber No. 5543 at 
folio 209 one of the Land Records of the District of Co¬ 
lumbia, and examined by 

ARTHUR G. FROE (signed) 
Recorder 

H. L. RUST COMPANY 
Real Estate, Loans and Insurance 
Washington, D. C. 


48 Findings o,f Fact 

Filed September 24 1938 

* * • 

This cause coming on for hearing upon the rule to show 
cause, the return thereto of the defendant, Bowie, the an¬ 
swers of the defendants to the complaint, the motion to dis¬ 
miss, and the oral motion of the plaintiff to bring in as par¬ 
ties defendant the present holders of the notes secured by 
the deed of trust mentioned in the complaint, and having 
been considered, the Court makes the following findings of 
fact: 

1. The deed of trust securing the indebtedness mentioned 
in the complaint was in the usual form and contained the 
usual acceleration and power of sale provisions. 

2. The defendant, George Calvert Bowie, surviving trus¬ 
tee under the deed of trust is qualified to act as such. 

3. The plaintiff, as owner of the property upon which the 
indebtedness is secured by the above mentioned deed of 
trust, is admittedly in default in the payment of the semi¬ 
annual curtail of $1250.00, which matured on July 7, 1938. 

4. The plaintiff has refused to pay the balance due by it 
upon the semi-annual curtail, and has made no tender of 
payment in the complaint. 

Conclusions of Law 

Upon the foregoing findings of fact, the Court concludes 
as matter of law: 

1. The plaintiff is not entitled to the preliminary injunc¬ 
tion prayed in the complaint, and the rule to show cause 
should be discharged. 
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2. The complaint does not state facts sufficient to consti¬ 
tute a cause of action. 

3. The plaintiff is not entitled to leave to amend the com¬ 
plaint by making the noteholders parties defendant 

thereto. 

49 4. The complaint should be dismissed, with costs 

to the defendants. 

ALFRED A. WHEAT— 

Chief Justice. 


Decree 

Filed September 24 1938 

• « • 

This cause coming on to be heard upon the rule to show 
cause issued herein, the oral motion of the plaintiff for 
leave to amend the complaint by making the noteholders 
parties defendant, and the motion of the defendants to dis¬ 
miss the amended complaint for want of equity, and it being 
stipulated by counsel for the respective parties that all such 
motions be consolidated for hearing, it is, by the Court, 
this 24th day of September, 1938, 

ADJUDGED, ORDERED and DECREED, That the 
rule to show cause issued herein be discharged; the motion 
of the plaintiff for leave to further amend the amended 
complaint is denied; and the amended complaint be and it 
is hereby dismissed, with costs to the defendants, to be 
taxed by the Clerk, and 

IT IS FURTHER ORDERED, That the oral motion of 
plaintiff, made in open Court, for an injunction against the 
foreclosure sale during the time necessary to perfect an 
appeal is denied. 

ALFRED A. WHEAT— 

Chief Justice 

Seen: 

EDMUND D. CAMPBELL 
Attorney for Plaintiff. 
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50 Notice of Appeal 

Filed September 26 1938 

* # • 

Notice is hereby given this 26th day of September 1938, 
that the plaintiff, Realty Investment & Securities Corpo¬ 
ration hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 24th day of September, 1938, in 
favor of the defendants H. L. Rust Company and George 
Calvert Bowie against said Realty Investment & Securi¬ 
ties Corporation. 

EDMUND D. CAMPBELL 
Attorney for Plaintiff 


Memorandum 

September 26—1938. 

Undertaking on Appeal ($250.00) approved and filed. 


Designation of Record 

Filed September 26 1938 

* # * 

Realty Investment & Securities Corporation, appellant, 
having taken appeal to the United States Court of Ap¬ 
peals for the District of Columbia in this action, hereby 
designates that there shall be included in the record on ap¬ 
peal the complete record and all the proceedings in this 
action, including the following: 

1. Original complaint with affidavits of John R. Waller 
and Thomas B. Lawler annexed. 

2. Rule to Show Cause. 

3. Amended Complaint with exhibits attached. 

4. Return to Rule, Answer of defendants to original and 
amended complaints, and Motion to Dismiss, with exhibits 

attached. 

51 5. Findings of Fact and Conclusions of Law. 

6. Decree (Judgment) denying injunction and dis¬ 
missing complaint. 
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7. Notice of Appeal with date of filing. 

8. Memorandum of filing of cost bond on appeal. 

9. This designation. 

EDMUND D. CAMPBELL 
Attorney for Appellant 

Service of a copy of the foregoing designation, acknowl¬ 
edged this 26th day of September, 1938. 

JOSEPH T SHERIER 
Attorney for appellees 11. L. 
Rust Company and George 
Calvert Bowie 

52 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 51, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in Civil Action No. 8, wherein 
Realty Investment & Securities Corporation, a corporation, 
is Plaintiff and H. L. Rust Company, a corporation and 
George Calvert Bowie are Defendants, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of November, 1938. 

C E STEWART, 

Clerk. 


(Seal) 
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53 United States Court of Appeals for the 

District of Columbia 

October Term 1938 

No. 7296 


Realty Investment & Securities Corporation, a corpora¬ 
tion, Appellant , 

vs. 

H. L. Rust Company, a corporation, George Calvert Bowie, 
Joseph T. Sherier and William H. McDonald, Ap¬ 
pellees. 

* * * 


54 In the District Court of the United States for 

the District of Columbia 

Civil Action No. 117 

Realty Investment & Securities Corporation, a corpora¬ 
tion, Plaintiff 

vs. 

H. L. Rust Company, a corporation, George Calvert Bowie, 
Joseph T. Sherier, and William H. McDonald, De¬ 
fendants 

United States of America, 

District of Columbia ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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55 In the District Court of the United States for 

the District of Columbia 

Filed September 28 1938 

Civil Action File No. 117 

Realty Investment & Securities Corporation, a corpora¬ 
tion, 726 Jackson Place, N. W., Plaintiff 


vs. 

H. L. Rust Company, a corporation, George Calvert Bowie, 
Joseph T. Sherier, William H. McDonald, 1001 15th 
Street, N. W., Defendants 

Complaint to Set Aside Foreclosure, For Accounting and 

Damages 


1 to 13. There is attached hereto, marked Exhibit “I”, 
and plaintiff adopts as part of this complaint, copy of a 
complaint filed by plaintiff against the defendants H. L. 
Rust Company and George Calvert Bowie, on September 
16, 1938, in this Court, in Civil Action No. 8. 

14. There is attached hereto, marked Exhibit “II”, and 
plaintiff adopts as a part of this complaint, copy of the 
amended complaint filed by plaintiff in said above named 
proceedings. 

15. Plaintiff avers that on September 24, 1938, this Court 
dismissed the aforementioned amended complaint of plain¬ 
tiff in said Civil Action No. 8 and declined to grant the 
plaintiff an injunction against the proposed foreclosure 
sale referred to therein until such time as plaintiff could 
perfect an appeal to the United States Court of Appeals 

for the District of Columbia. 

56 16. On September 26, 1938, prior to the foreclo¬ 

sure sale referred to in Paragraph 17 hereof, plain¬ 
tiff in said Civil Action No. 8, did file in this Court a notice 
of appeal from said order of September 24, 1938, to the 
United States Court of Appeals for the District of Colum¬ 
bia, pursuant to Rules 73(a) and (b) of the Federal Rules 
of Civil Procedure, and did file a cost bond on said appeal, 
pursuant to Rule 73(c) and did file and serve upon Joseph 
T. Sherier, who was attorney for the defendants in said 
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proceeding, a designation of contents of record on appeal, 
pursuant to Rule 75(a). 

17. On September 26, 1938, at four o’clock p. m., which 
was the time appointed for said foreclosure sale, the plain¬ 
tiff, acting through John R. Waller, its president, did give 
the following public notice to the auctioneer, to the defen¬ 
dant George Calvert Bowie, trustee, and to the persons 
gathered at said proposed sale in front of premises 1447 
Chapin Street, N. W., in the District of Columbia: 

“On behalf of Realty Investment & Securities Corpora¬ 
tion, owner of this property, I wish to state that a suit has 
been filed in the District Court of the United States for the 
District of Columbia, to enjoin Mr. George Calvert Bowie, 
as trustee, from selling this property; and that although an 
injunction has been denied by the District Court, an appeal 
has been taken to the United States Court of Appeals of the 
District of Columbia from said decision, and is now pend¬ 
ing. We therefore protest this sale and if it is held we 
hereby put the purchaser on notice that we claim the sale 
to be improper and void.” 

18. Notwithstanding said appeal and the notice thereof, 
the defendant George Calvert Bowie did thereupon proceed 
to purport to sell the property referred to at public auction 
under the deed of trust referred to, and did purport to sell 
said property to the defendants Joseph T. Sherier and 
William H. McDonald, as trustees, who were the sole bid¬ 
ders at said sale, for the price of $49,000. Plaintiff further 

avers that the defendant George Calvert Bowie, as 
57 trustee under said deed of trust, has purported to 

give a trustee’s deed to said property to the defen¬ 
dants Joseph T. Sherier and William H. McDonald, trus¬ 
tees, and that said purported deed has been filed for record 
among the Land Records of the District of Columbia, on 
September 28, 1938, as Instrument No. 27865, of that date. 

19. Plaintiff avers that said defendants Joseph T. Sherier 
and William H. McDonald, trustees, were and are attor¬ 
neys for the defendant H. L. Rust Company, and that they 
did bid in said property at said purported forecloseure sale 
at the request of the defendant George Calvert Bowie, or 
some other officer of the H. L. Rust Company, and that said 
defendants Sherier and McDonald are purporting to hold 
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said property as trustees either for the defendant H. L. 
Rust Company or for the holders of the notes secured by 
said deed of trust. 

20. Plaintiff avers that if credit be given to the plaintiff 
for the sums rightfully due the plaintiff in an accounting by 
the H. L. Rust Company and in damages as asked for in the 
aforesaid proceedings in Civil Action No. 8 in this Court, 
and which are asked for herein, there is no default now 
existing under said deed of trust; and there was no default 
existing at the time of said foreclosure sale; and that by 
reason of said fact and also by reason of the disqualifica¬ 
tion of the defendant George Calvert Bowie to act as trus¬ 
tee in any sale of said property under said deed of trust, 
the said foreclosure sale is voidable and should be set aside. 

WHEREFORE, plaintiff demands: 

1. That the purported foreclosure sale from the defen¬ 
dant George Calvert Bowie, trustee under the aforesaid 
deed of trust, to the defendants Joseph T. Sherier and Wil¬ 
liam H. McDonald, trustees, and the purported deed 
58 from said defendant Bowie to said defendants 
Sherier and McDonald referred to herein may be set 
aside and held for naught; (2) that the defendant George 
Calvert Bowie may be enjoined from acting further as trus¬ 
tee under said deed of trust; (3) That the defendant H. L. 
Rust Company be required to return the management of 
said property to the plaintiff; (4) That the defendant H. L. 
Rust Company be required to account to the plaintiff and 
apply in reduction of the loan referred to in the complaint 
all sums which it has collected by way of commissions from 
management and rentals of said property from July 7,1931, 
to date, as well as all commissions which it has received on 
insurance premiums covering insurance placed on said 
property; (5) That defendants shall pay to the plaintiff the 
costs of this action; and (6) That plaintiff may have such 
other and further relief as is just. 

EDMUND D. CAMPBELL 
Attorney for Plaintiff 

DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 
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59 Motion to Dismiss Complaint 

Filed October 4 1938 
# * # 

The defendants move to dismiss the complaint filed herein 
on the following grounds: 

1. It appears on the face of the complaint that the cause 
of action therein asserted against the defendants was de¬ 
cided adversely to the plaintiff in Civil Action, File No. 8. 

2. No tender is made by the plaintiff to pay the admitted 
amount due the noteholders. 

3. The holders of the notes secured bv the deed of trust 
are necessary parties defendant. 

LECKIE & SHERIER 

By JOSEPH T. SHERIER 

Attorneys for Defendants. 

60 Decree Dismissing Complaint 

Filed November 1-1938 

* • • 

This cause coming on to be heard upon the motion of the 
defendants to dismiss the complaint filed herein, and, after 
argument by counsel for the respective parties, it is, by 
the Court, this 1st day of November, 1938, 

ADJUDGED, ORDERED and DECREED, That the mo¬ 
tion to dismiss be granted and the complaint is hereby dis¬ 
missed, with costs to the defendants, to be taxed by the 
clerk. The Court hereby fixes the penalty of the cost bond 
on appeal in the sum of $100.00. 

O R LUHRING 

Associate Justice. 

Seen: 

EDMUND D. CAMPBELL 
Attorney for Plaintiff. 

61 Notice of Appeal 

Filed November 3 1938 

# * # 

Notice is hereby given this 3rd day of November 1938, 
that Realty Investment & Securities Corporation, a cor- 
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poration, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 1st day of November, 1938, 
in favor of the defendants H. L. Rust Company, a corpora¬ 
tion, George Calvert Bowie, Joseph T. Sherier and William 
H. McDonald against said Realty Investment & Securities 
Corporation. 

EDMUND D. CAMPBELL 
Attorney for Realty Investment & 
Securities Corporation 


Memorandum 

NOVEMBER 3—1938. 

Bond ($100) on appeal approved and filed. 


62 Designation of Contents of Record on Appeal 

Filed November 3 1938 

# • * 

Realty Investment & Securities Corporation, appellant, 
having taken appeal to the United States Court of Appeals 
for the District of Columbia in this action, hereby desig¬ 
nates that there shall be included in the record on appeal 
the complete record and all the proceedings in this action, 
including the following: 

1. Original complaint with exhibits. 

2. Motion of defendants to dismiss complaint. 

3. Order (judgment) of November 1, 1938, dismissing 
complaint. 

4. Notice of appeal with date of filing. 

5. Memorandum of filing of cost bond on appeal. 

6. This designation. 

EDMUND D CAMPBELL 
Attorney for Appellant 

Service of a copy of the foregoing designation, acknowl¬ 
edged this 3rd day of November, 1938. 

JOSEPH T. SHERIER 
Attorney for appellees 
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63 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 22, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in Civil Action No. 117, wherein 
Realty Investment & Securities Corporation, a corporation, 
is Plaintiff and H. L. Rust Company, a corporation, et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court at the City of Wash¬ 
ington, in said District, this 30th day of November, 1938. 

C. E. STEWART, 

■ (Seal) Clerk. 

64 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Dec 6—1938 Joseph 

W. Stewart Clerk 

United States Court of Appeals for the District of 

Columbia 

No. 7296 

Realty Investment & Securities Corporation, a corpora¬ 
tion, 

vs. 

II. L. Rust Company, a corporation, et al. 

Motion for Consolidation of Action for Hearing with Ac¬ 
tion No. 7275 and for Omission of Certain Portions of 
the Record in Printing 

Comes now the appellant Realty Investment & Securities 
Corporation, and moves the Court as follows: 

1. To consolidate this action for hearing with action No. 
7275, entitled Realty Investment & Securities Corporation 
v. H. L. Rust Company, et al. 
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2. To omit from printing the following portions of the 
record in this action No. 7296: Exhibits I, II, “A” and 
“B” to the complaint. 

3. To have the remaining portion of the record in this 
action printed in conjunction with the record in action No. 
7275. 

As ground for the foregoing motion appellant states 
that action No. 7275, now pending herein, is an appeal from 
a final decree of the District Court dismissing a 
65 complaint which sought to enjoin the foreclosure of 
certain real property; that this action No. 7296 is an 
appeal from a final decree of the District Court dismissing 
a complaint seeking to set aside the foreclosure sale of 
that property, which sale it appears from the complaint in 
this action was had following the dismissal of the former 
action. One single property and one foreclosure sale are 
involved in the two actions. The parties are the same ex¬ 
cept that there are added as parties to the second action 
the appellees Joseph T. Sherier and William H. McDonald, 
who purchased the property at the foreclosure sale. The 
exhibits which it is sought to have omitted in the printing 
of the record in this action No. 7296 are copies of the 
original pleadings filed in action No. 7275, and appellant 
seeks merely to avoid duplication of these items in the 
printing. 

CHAS. A. DOUGLAS 
EDMUND D. CAMPBELL 
Attorneys for Appellant in 
Actions 7296 and 7275 

I consent to the foregoing motion 

JOSEPH T. SHERIER 
Attorney for Appellees in 
Actions 7296 and 7275 
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66 No. 7296 

Realty Investment & Securities Corporation, a corpora¬ 
tion, 

vs. 

H. L. Rust Company, a corporation, et al, 

Motion for Consolidation of Action for Hearing with Ac¬ 
tion No. 7275, etc. 

Endorsed on Cover: No. 7275. Realty Investment & Se¬ 
curities Corporation &c., Appellant, vs. H. L. Rust Com¬ 
pany &c. et al. No. 7296. Realty Investment & Securities 
Corporation &c., Appellant, vs. H. L. Rust Company &c. et 
al. United States Court of Appeals for the District of Co¬ 
lumbia Filed November 3,1938. December 1,1938. Joseph 
W. Stewart, Clerk. 
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Statement. 

Points relied on. 

Argument: 

I. Because of the close business relationship existing between 
the noteholders, the defendant Bowie and the H. L. Rust 
Company, Bowie was disqualified to act as trustee under 
the deed of trust and plaintiff is entitled to have a fore- 
• closure sale by Bowie, as trustee, enjoined or set aside.... 

II. The Rust Company during the period from July 30, 1931 
to the date of the foreclosure sale was in a position 
analogous to that of a “mortgagee in possession". As such 
it was not entitled to compensation for collections of 
rent and management of the property or to commissions 
on insurance premiums, and the Rust Company is account¬ 
able therefor to the plaintiff. The plaintiff is entitled to 
have said sums applied in reduction of the mortgage debt, 
thus removing any default on which a foreclosure could be 

based . 

III. As mortgagee in possession, the Rust Company is account- 
ble to the plaintiff for such net rents and profits as it 
could, with reasonable diligence have received, and is liable 
to the plaintiff for damages for wasteful, extravagant and 

inefficient management . 

Conclusion . 
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No. 7275 

REALTY INVESTMENT & SECURITIES CORPORA- 
TION, a Corporation, Appellant, 

vs. 

H. L. RUST COMPANY, a Corporation, and GEORGE 

CALVERT BOWIE. 


No. 7296 

REALTY INVESTMENT & SECURITIES CORPORA- 
TION, a Corporation, Appellant, 

vs. 

H. L. RUST COMPANY, a Corporation ; GEORGE CAL¬ 
VERT BOWIE, JOSEPH T. SHERIER and WILLIAM 
h. McDonald._ 

BRIEF ON BEHALF OF APPELLANT. 


Statement. 

These two appeals concern a single transaction,—the fore¬ 
closure of an apartment property in the District of Co¬ 
lumbia owned by the appellant, who was plaintiff below. 
The actions come before this court on the pleadings alone, 


2 


as the lower court, on motion of the appellee-defendant, dis¬ 
missed appellant’s complaint. The sole question here in¬ 
volved, therefore, is whether or not the appellant (hereafter 
called the plaintiff) has alleged a cause of action. 

Plaintiff by its first suit sought an injunction to restrain 
the defendant trustees from foreclosing the “Meridian 
Hill” apartments owned by the plaintiff, claiming that the 
trustees under the deed of trust were disqualified to act in 
,such foreclosure. Plaintiff also sought an accounting and 
damages from the H. L. Rust Company. On motion of the 
defendants the lower court dismissed this complaint, denied 
leave to the plaintiff to amend, and declined to enjoin the 
sale even for a sufficient period to permit the plaintiff to 
perfect its appeal and to request an injunction in this court 
(R. 48). The foreclosure sale was held forty-eight hours 
after the decree of the lower court and the property was 
purchased on behalf of the holders of the deed of trust 
notes. Thereupon, the plaintiff filed its second complaint 
in which it sought to have the foreclosure sale set aside on 
substantially the same grounds as those for which it had 
previously asked an injunction. The second complaint was 
also dismissed by the court on motion of the defendants (R. 
55). The plaintiff has appealed from both final orders of 
the court. 

The pertinent allegations of fact in the two complaints, 
which of course for the purposes of these appeals must be 
accepted as true, are set out below. 

Since the year 1927 (except during a period from October, 
1931 to July, 1934) the plaintiff has been the o-wner of a 
valuable four-story apartment property at 1447 Chapin 
Street, X. W., known as Meridian Hill apartments. The 
property was subject to a first lien deed of trust from one 
Jacob Biron and others to Harry L. Rust, now deceased, and 
to the defendant George Calvert Bowie, as trustees, secur¬ 
ing an indebtedness in the original principal sum of $60,000. 
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At the time of the foreclosure sale this indebtedness had 
been reduced to $48,750 (R. 1-2). 

The defendant H. L. Rust Company had originally placed 
this deed of trust loan and had sold to its customers the notes 
representing the indebtedness. At all times since the year 
1931 the Rust Company has acted and is now acting as 
agent for the holders of the notes secured by said deed of 
trust, and has represented and still represents their in¬ 
terests. In determining questions as to extensions for the 
time of payment of the notes from time to time, and other 
matters of policy with respect to the relationship between 
the holders of the notes and the plaintiff the Rust Com¬ 
pany had authority from the noteholders to act on its own 
responsibility as agent for said noteholders, and the Rust 
Company did so act (R. 2). From time to time when the 
principal of the loan matured it was extended by written 
agreements between the plaintiff, as owner of the property, 
and the Rust Company “as agent for the holders of the 
notes” (see, for example, agreement between Rust Com¬ 
pany and plaintiff, dated July 7, 1931—R. 35-38). The 
terms of these extensions were determined upon by the 
“loan committee” of the Rust Company (see letter from de¬ 
fendant Bowie to plaintiff of July 21,1937—R. 7). 

Beginning with the extension of the loan which occurred 
on July 7, 1931, and continuing until the date of the fore¬ 
closure sale on September 26,1938, the Rust Company com¬ 
pelled the plaintiff, as a condition to such extensions, to 
permit it to act “as agent for the collection of the rents 
and the management of the property irrevocably” (R. 3, 
36). For this rental collection and management the Rust 
Company demanded of the plaintiff the allowance of a 
commission of 5% (reduced to 4% in July, 1937) of all gross 
rents received (R. 3, 4). The plaintiff protested that this 
vras an unwarranted and unnecessary expense as “by vir- 
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i tue of plaintiff’s ownership and control of numerous other 
real properties in the District of Columbia, plaintiff would 
have been able to manage and operate the property referred 
to herein with little or no additional expense to plaintiff, and 
without the cost of such commissions charged and collected 
by the H. L. Rust Company” (R. 24, 25). The plaintiff re¬ 
peatedly requested of the Rust Company the return of the 
management of the property to plaintiff and pledged itself 
to “hold the income from this property in trust and apply 
same for the benefit of the holders of the first trust notes” 
; (see letter of July 30, 1938—R. 13), but these requests 
were refused by the Rust Company. That company under 
the above arrangement collected and retained for itself 
large sums of money by way of purported commissions for 
renting and managing said property, aggregating $510.05 
in 1935, $499.19 in 1936, $445.43 in 1937 and $179.48 for the 
first six months of 1938 (R. 24). 

In addition to these “rental commissions” the Rust Com¬ 
pany, of course, took out of the rents regular commissions 
as broker or agent in connection with renewals and exten¬ 
sions of the loan, the renewal commission for extension of 
the loan on July 7, 1937, for example, being $500 (R. 4). 

In its conduct as agent for the noteholders in charge of 
the management of the property, the Rust Company exer¬ 
cised complete management and control of said property 
las though it were the actual owner. It determined the rental 
schedules thereof, and from time to time refused to accede 
to requests of the plaintiff with respect to changes in said 
rental schedules (R. 3). It determined the amount of fire in¬ 
surance to be carried on the property, and over the objection 
of plaintiff insisted that insurance be carried in amounts in 
excess of the amount of the deed of trust loan on the prop¬ 
erty. It also insisted upon carrying other forms of insur¬ 
ance which were not necessary for the protection of said 
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deed of trust loan. The Rust Company also refused to 
allow the plaintiff to w T rite said insurance through plaintiff’s 
own brokers (with one exception) and wrote or caused the 
same to be written, without consulting the plaintiff, through 
the offices of the Rust Company, and said Rust Company 
took or received for its own use substantial amounts of 
commission on premiums for the writing of this insurance 
(R. 2, 3). 

Despite the various commission charges which the Rust 
Company assessed against the income from the property, it 
has at all times earned sufficient net income to pay all inter¬ 
est charges and taxes on the deed of trust loan, and to re¬ 
duce the principal of the loan from $60,000 in 1927, to 
$50,000 in July, 1937 (R. 4). When the loan was again ex¬ 
tended by agreement between the Rust Company and the 
plaintiff on July 23, 1937 (R. 28-29), the Rust Company 
insisted upon curtailments of principal of the loan in the 
amount of $1250 semi-annually in addition to the in¬ 
terest, taxes, renewal commission ($500) and commis¬ 
sion for collection of rents, as above stated (R. 4). The 
plaintiff thereupon advised the Rust Company that it 
would be necessary to have very economical and efficient 
management and to keep the property rented in order 
to yield sufficient revenue to pay this curtail, and again 
urged the Rust Company to return the management to the 
plaintiff in order that plaintiff might so operate it (see let¬ 
ters from John R. Waller to the Rust Company of July 23, 
1937, and May 26, 1938—R. 7, 9). This the Rust Company 
refused to do. The property under the Rust Company’s 
management thereupon suffered great loss or revenue. 
During the months of May, June, July and August, 1938, 
the Rust Company suffered vacancies to exist in the build¬ 
ing amounting approximately to 35%, although the average 
proportion of apartment vacancies in the District of Co- 
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lumbia during said period did not amount to more than 
i 10%. In July and August, 1938, under the Rust Company’s 
management, seven and nine apartments respectively, out of 
a total of twenty apartments in the building, were vacant, 
in addition to the non-revenue apartment of the resident 
manager. Plaintiff charges in its complaint that during said 
period the management of the Rust Company was inefficient, 
wasteful and extravagant, that the expenses of operation 
were excessive, and that excessive amounts were charged 
to the plaintiff for repairs, insurance, advertising and other 
expenses (R. 4-5). Examples of instances in which this 
occurred are set out in correspondence from the plaintiff to 
the Rust Company, appearing at pages 8 to 23 of the Record. 

Despite mismanagement and excessive charges, the prop¬ 
erty continued to earn enough net income to pay all operat¬ 
ing expenses, taxes, interest on the deed of trust loan, and 
the semi-annual curtailment of principal of $1250 which 
was due January 7, 193S. After proper reserves for taxes 
and other charges it continued to earn enough to pay the 
interest accruing on the loan (then in the amount of $48,750) 
on July 7, 1938, but failed by the sum of $996.00 to earn 
sufficient moneys to pay the curtailment of principal due 
July 7, 1938 (R. 5). Thereupon the Rust Company de¬ 
manded from the plaintiff immediate payment of this prin¬ 
cipal curtail and upon the failure of the plaintiff to make 
the payment from other funds, the defendant Bowie, secre¬ 
tary of the Rust Company and surviving trustee under the 
deed of trust, proceeded to advertise the property for fore¬ 
closure (R. 5). 

The defendant Bowie, trustee under the deed of trust, was 
since 1931 and still is an officer and director of the Rust 
Company. During all of this period he was the officer and 
director of the Rust Company “who was in active charge 
of representing the interests of the holders of the notes 
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secured by said deed of trust in all negotiations with the 
plaintiff relating to extensions of said loans and other mat¬ 
ters connected therewith” (R. 2). It was Bowie (and Mr. 
H. L. Rust, the other trustee, now deceased) who executed 
on behalf of the Rust Company the various agreements with 
the plaintiff for extensions and renewals of the loan on the 
property (R. 28, 30, 39). It was Bowie who acted for the 
Rust Company in most of the correspondence between the 
plaintiff and that Company, appearing in the record (R. 
7, 9,10, 11,12, 13). It was Bowie who advised the plaintiff 
from time to time as to the terms and conditions under 
which the Rust Company would renew the loan (see R. 7). 
It was Bowie who wrote to the plaintiff on July 22,1938, on 
behalf of the Rust Company, stating, “I have been directed 
to advise you that unless the curtail is paid at once the 
trustees named in the deed of trust (meaning himself and 
Mr. Rust) will be directed to advertise the property for 
sale in accordance with the terms therein prescribed” (R. 
12). In fact, when the foreclosure sale was actually held 
on September 26, 1938 it was Bowie, on behalf of the 
Rust Company, who arranged with the appellees, Joseph T. 
Sherier and William H. McDonald, to bid for the property 
at foreclosure sale on behalf of the Rust Company or for the 
holders of the note secured by the deed of trust (R. 53-54). 

When the defendant Bowie, as trustee under the deed of 
trust, advertised the property for sale, the plaintiff filed its 
complaint and amended complaint in the District Court seek¬ 
ing to enjoin the sale and demanding an accounting from the 
Rust Company. Plaintiff claimed “that by reason of the 
matters and things above set forth the defendant Bowie is 
not qualified to act as an impartial trustee under said deed 
of trust and should not be permitted to act in the execution 
of said trust” (R. 6). It demanded that the Rust Company 
be required to return the management of the property to 
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the plaintiff; that it be required to account to the plaintiff 
and apply in reduction of the loan all sums which the Rust 
Company had collected by way of commissions for manage¬ 
ment and rental of the property from July 7, 1931, to date, 
as well as commissions which it received on insurance pre¬ 
miums covering insurance placed on the property; and the 
plaintiff averred “that if said commissions are so applied 
there will be no default of anv kind under the terms of said 
loan.” The plaintiff also asked for damages from the Rust 
Company for its wrongful acts in connection with the man¬ 
agement of the property (R. 54). 

On September 24, 1938 (Saturday), the District Court 
dismissed the bill as lacking in equity and held that the de¬ 
fendant Bowie was qualified to act as trustee under the deed 
of trust (R. 47). The court also denied a motion of the 
plaintiff for leave to amend the complaint by making the 
noteholders parties defendant and refused to enjoin the 
; foreclosure sale (which was set for Monday, September 26) 
for a time sufficient to permit the plaintiff to perfect its ap¬ 
peal to this Court and to apply for an injunction here (R. 
48). Thereupon Bowie, as trustee, proceeded to go forward 
with the foreclosure sale. Having arranged, as stated, with 
the appellees Sherier and McDonald, attorneys for the Rust 
Company, to bid on the property at said foreclosure sale, 
he held the sale on Monday, September 26, over the protest 
of the plaintiff, and the property was sold to Sherier and 
McDonald (as trustees either for the defendant Rust Com- 
! panv or the holders secured by the deed of trust) for 
i $49,000. Two days later Bowie executed a trustees ’ deed to 
Sherier and McDonald, which has been recorded (R. 53-54). 

Thereupon on September 28,1938, plaintiff filed its second 
complaint in the District Court, attaching the proceedings 
in the first complaint as exhibits, praying that the fore- 
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closure sale be set aside, and asking otherwise for substan¬ 
tially the same relief as was sought in the original com¬ 
plaint. This second suit was likewise dismissed on motion 
and from both final orders these appeals have been per¬ 
fected. 

Points Relied Upon by Appellant. 

Appellant contends: 

I. 

Because of the close business relationship existing be¬ 
tween the noteholders, the defendant Bowie and the H. L. 
Rust Company, Bowie was disqualified to act as trustee 
under the deed of trust and plaintiff is entitled to have a 
foreclosure sale by Bowie, as trustee, enjoined or set aside. 

II. 

The Rust Company during the period from July, 1931, to 
the date of the foreclosure sale, was in a position analogous 
to that of a “mortgagee in possession”. As such it was not 
entitled to compensation for collections of rent and manage¬ 
ment of said property, or to commissions on insurance pre¬ 
miums and the Rust Company is accountable therefor to the 
plaintiff. The plaintiff is entitled to have said sums applied 
in reduction of the mortgage debt, thus removing any de¬ 
fault on which a foreclosure could be based. 

III. 

As mortgagee in possession, the Rust Company is account¬ 
able to the plaintiff for such net rents and profits as it could 
with reasonable diligence have received, and is liable to the 
plaintiff for damages for wasteful, extravagant and ineffi¬ 
cient management. 

These propositions will be discussed in order. 
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ARGUMENT. 

I. 

Because of the close business relationship existing be¬ 
tween the noteholders, the defendant Bowie and the H. L. 
Rust Company, Bowie was disqualified to act as trustee 
under the deed of trust and plaintiff is entitled to have a 
foreclosure sale by Bowie, as trustee, enjoined or set aside. 

Plaintiff’s right to have a deed of trust administered by 
an impartial and independent trustee and to enjoin or set 
aside a foreclosure sale made by a trustee who is not legally 
impartial are rights which exist regardless of whether or 
not there was a default under the deed of trust. 

This Court has said repeatedly and in no uncertain terms 
that the trustee under a deed of trust must be independent of 
entangling personal or business alliances with the creditor, 
so that he might be qualified “to act that disinterested and 
impartial part his duty assigned to him.” (Spruill v. Bal¬ 
lard, 61 App. D. C. 112,114.) In the case just mentioned, the 
court declared that a trustee under a deed of trust who was 
also the creditor could not sell under the deed of trust with¬ 
out going into court and asking for a judicial foreclosure. 
“Certainly”, said this Court, “it would be inconsistent that 
he should act in the character of vendor and beneficiary of 
the trust for the two characters involve different obligations 
and should not be held by the same person. ’ ’ Further on the 
Court said: “This relationship in itself created the in¬ 
firmity” and it is not dependent upon the existence or non¬ 
existence of actual fraud on the part of the trustee. 

The case of Spruill v. Ballard, just cited, came before this 
Court again (64 App. D. C. 60), after a hearing had been 
had on the merits. It had then appeared “that the defend¬ 
ants Ballard and Serven were not in fact the owmers of the 
notes in question, but that Harriett T. Serven, the wife of 
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the defendant A. R. Serven, was the actual owner of the 
notes. ’ ’ But this Court said: 

“We are of the opinion, however, that the rule which 
forbids a creditor, as trustee, from selling property 
under a deed of trust for the payment of his debt ap¬ 
plies equally where the husband or wife of the creditor 
is named as the trustee in the deed of trust, and that this 
rule is applicable, notwithstanding the fact that another 
person not a creditor may be named as co-trustee in the 
deed of trust. ” 

In the case of Kent v. Livingstone , 65 App. D. C. 291, this 
Court went still further in demanding independence and 
disinterestedness on the part of a trustee who undertakes 
to sell property under a deed of trust. The suit in that case 
was one to enjoin a foreclosure sale on the ground that the 
trust notes were infected with usury and had in law been 
fully paid. This Court held that there w*as no usury involved 
in the note, but it appeared that one of the trustees under 
the deed of trust was “the son of the holder of the notes on 
which the foreclosure proceeding w T as based.” Thereupon 
this Court continued: 

“This relationship, we think, is so close as to make 
him not an impartial person, and we have said a num¬ 
ber of times that, upon a showing of interest, a trustee 
ought not be permitted to continue to serve. Church, 
Inc. v . Holmes, 60 App. D. C. 27,46 F. (2d) 608; Holman 
v. Ryon, 61 App. D. C. 10,56 F. (2d) 307; Spruill v. Bal¬ 
lard, 61 App. D. C. 112, 58 F. (2d) 517. If the fore¬ 
closure proceeding is to be carried out, in our opinion 
the lower court should appoint another trustee.” 

Finally, in the case of General Auto Truck Co. v. Rust , 
66 App. D. C. 392, the question w r as raised as to whether 
Harry L. Rust and George Calvert Bowie, as stockholders 
and directors in the Rust Company, wrere proper trustees 
to act in the foreclosure of certain property on which the 
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Rust Company had made a loan and had sold the notes to its 
clients. Default having occurred under the deed of trust 
there was a foreclosure sale by the trustees, at which the 
property was bid in by the Rust Company’s attorney on be¬ 
half of the noteholders. Several months thereafter the 
Rust Company, as agent for the noteholders, resold the 
property to the United States government at a profit. At a 
still later date the plaintiff filed a suit to set aside the fore¬ 
closure sale. In that case this Court said, pp. 393, 394: 

“We think it unnecessary to consider the question of 
the qualification of the trustees, or the transactions with 
the Rust Company prior to the foreclosure sale, since 
no objection was interposed by the plaintiff company to 
the sale of the properties at or before the time the sale 
occurred, nor to the sale to the government, although it 
is alleged in the bill that plaintiff company had the 
properties listed with the government and knew that 
the government was contemplating the purchase of 
them either outright or through condemnation proceed¬ 
ings. It, therefore, clearly appears from the averments 
of the bill that at the time of and before the sale, plain¬ 
tiff company was fully advised of all that might occur 
as the result of the sale, and took no steps either to 
prevent the sale or set it aside for the reasons now 
alleged to imply fraud.” 

In the instant case, the question as to the qualification 
i of Bowie to act as trustee was raised by prompt and timely 
proceedings both prior to and immediately following the 
foreclosure sale. Here the disqualification of Bowie is 
based not only upon his relationship as officer, director 
and stockholder of the Rust Company, but upon his own 
actions on behalf of and as agent for the noteholders dur¬ 
ing the period from 1931 to the date of the foreclosure 
sale. In the instant case the plaintiff has taken the prompt 
steps suggested or required by the decision of the court 
in the General Auto Truck Company case both to prevent 
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the sale and to set it aside. It is submitted that because 
of the relationship between Bowie, the Rust Company and 
the holders of the notes both prior to and at the foreclosure 
sale itself, “the cestui que trust may avoid the transaction, 
even though the sale was without fraud, the property sold 
for its full value, and no actual injury to his interest be 
proven.” Holman v. Ryon, 61 App. D. C. 10, 13. 

These rights of the owner of property to have the deed 
of trust administered by an impartial trustee and a fore¬ 
closure sale of that property conducted by a trustee who 
is disinterested do not depend upon the price realized at 
the foreclosure sale, the existence or absence of actual 
fraud, or a tender by the debtor of the amount of the debt. 
The rights are conditioned only upon diligence and prompt¬ 
ness in their assertion by the cestui que trust. 

n. 

The Rust Company during the period from July 30,1931, 
to the date of the foreclosure sale was in a position analogous 
to that of a “mortgagee in possession”. As such it was 
not entitled to compensation for collections of rent and man¬ 
agement of the property or to commissions on insurance 
premiums, and the Rust Company is accountable therefor 
to the plaintiff. The plaintiff is entitled to have said sums 
applied in reduction of the mortgage debt, thus removing 
any default on which a foreclosure could be based. 

In recent years in the District of Columbia there lias 
grown up a practice among local representatives of certain 
life insurance companies and other lending institutions to 
force the borrower, as a condition to the making of a loan 
or its extension, to permit the lenders’ representatives to 
act as rental agents in the collection of rents and manage¬ 
ment of the property. The agreements for this purpose 
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are nearly always in writing and are sometimes embodied 
in the deed of trust itself. 

The motive prompting the lending company to insist on 
control of the rentals and management of the property is 
an understandable one. The lender wishes to prevent the 
owner from “milking” the property (to use real estate 
parlance) by diverting to his own use rental income from 
the property which the lender feels should be applied to 
interest, amortization, and upkeep. 

But agreements of the character which the Rust Com¬ 
pany compelled the appellant to execute in the instant case 
as a condition to renewals of its loan, are more than mere 
agreements to impound or pledge the rents as additional 
security under a mortgage. (The appellant in this case 
repeatedly offered to hold and pledge the rents in trust 
for the better security of the mortgage but its offer was 
refused—R. 5.) By the agreement in the instant case the 
owner of the property is in fact divested of all of the 
attributes of ownership. The provision in the deed of 
trust that the owner remains in possession of his prop¬ 
erty until default under the deed of trust becomes a mock¬ 
ery. The holders of the notes secured by the mortgage, 

! through their agent, the Rust Company, were in possession 
of the Meridian Hill Apartments from July, 1931, until 
the date of the foreclosure sale in 1938, by virtue of agree¬ 
ments which were in effect forced upon the plaintiff. And 
they were not merely “in possession”. Through their 
agent they controlled the entire operating policies with 
respect to the apartment building, including the fixing 
of rents, the placing of insurance, the determination of 
character, extent and cost of repairs. The Rust Company 
was in a position to fix rents, if desired, at figures which 
would not vield a maximum net income, either because thev 
were too high or too low. It was in a position to expend 
large and unnecessary sums for maintenance of the prop- 
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erty. It was in a position to acquire “unjust enrichment” 
for itself by forcing plaintiff to carry unnecessarily high 
insurance on the property and by retaining commissions 
on the insurance premiums. In the light of these powers 
it is small wonder that some states have prohibited the 
mortgagee, by statute, from entering or in any way ac¬ 
quiring possession of property before a foreclosure sale. 
(See Jones on Mortgages, 8th Ed. Par. 1425.) It is sub¬ 
mitted that the evils resulting from such possession of 
property by a mortgagee (under a loan which is not in 
default) are so great as to be unwarranted by the risks 
incurred in permitting the mortgagor to remain in posses¬ 
sion himself. The mortgage itself gives to the mortgagee 
ample protection. When the mortgagee has taken pre¬ 
mature possession of the property, the mortgagor is almost 
at his mercy. 

But in the instant case, the mortgagees, through their 
agent, the Rust Company, have not only exercised all of 
these attributes of property ownership to the detriment and 
expense of the appellant. They have also demanded and 
forced appellant to permit them to withhold and appro¬ 
priate very substantial sums of money by way of “commis¬ 
sions” for this management and control on the Rust Com¬ 
pany’s part—management and control 'which appellant did 
not seek or want, and to which it repeatedly objected. The 
amount of these commissions far exceeds the amount of 
the technical default on account of curtailment of principal 
of the loan upon which the foreclosure sale was purported 
to be based. 

In Jones on Mortgages, 8th Ed. 1449, it is said: 

“A mortgagee in possession is not entitled to com¬ 
pensation for his own trouble in taking care of the 
estate and renting it, although there is an agreement 
between him and the mortgagor that he shall have 
such compensation. The reason given for this rule 
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is, that to allow such compensation would tend directly 
to facilitate usury and oppression. And moreover the 
care he bestows is for the furtherance and protection 
of his own interests, being not an agent, but for the 
time, as it were, the owner.” 

It is submitted that this statement by the author of a 
leading work on Mortgages is directly applicable in the 
instant case. To permit the noteholders to demand of the 
appellant not only that the Rust Company, as their agent, 
be granted exclusive management and control of the prop¬ 
erty, but also to demand that it be compensated to the 
extent of 5% of all rentals collected for such management 
and control, does “tend directly to facilitate usury and 
oppression.” The Rust Company as broker in the making 
of the loan, received and was entitled to a brokerage com¬ 
mission for its renewal. This commission was charged 
against appellant and no objection is made thereto in these 
proceedings. The noteholders themselves received their 
interest regularly in accordance with the terms of their 
loan. This of course they were entitled to. But it is sub¬ 
mitted that neither the Rust Company nor the noteholders 
themselves were entitled to assess the appellant’s property 
with an additional charge of 5% on all of the income col¬ 
lected therefrom as an additional burden upon the appel¬ 
lant for the loan secured upon appellant’s property. In 
the instant case the usury and oppression is the more ap¬ 
parent because appellant was the owner of numerous other 
properties and could have handled the management and 
rental of this property with little or no added expense 
to it. (R. 24, 25). 

In the case of Benham v. Rowe , 2 Calif. 387; 56 Am. 
Dec. 342, the court said: 

“Where a mortgagee takes possession of the mort¬ 
gaged premises, his care and trouble are bestowed for 
the furtherance and protection of his own interests. 
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He is not like a mere naked trustee, nor is his capacity 
that of an agent. He is, while in possession, quasi its 
owner. It is a charge which he has taken voluntarily 
upon himself, and for which he has no right to seek a 
compensation out of the mortgagor.” 

In the very recent case of Pennsylvania Company for In¬ 
surance on Lives and Granting Annuities , Trustee for Sun¬ 
dry Trusts , v. Martin J. Poivers, 122 N. J. Eq. 370,194 Atl. 
86 (1937), the defendant property owner had appealed from 
a foreclosure suit in a decree ordering the sale of the mort¬ 
gaged premises, which decree provided that the defendant 
“is not entitled to any credits on account of the mortgage 
indebtedness because of alleged misapplication of rentals 
collected by the mortgagee, or because of reduction of rent¬ 
als made by the mortgagee, or otherwise.” The highest 
court of New Jersey reversed the lower court’s decree, 
in so far as said decree had permitted the mortgagee to 
charge the mortgagor “commissions amounting to 
$3985.76,” for having collected the rents on the property. 
The court said: 

“We are of the opinion that, under the proofs exhib¬ 
ited, respondents’ legal position with regard to this 
phase of the case is, in principle, not unlike that of a 
mortgagee in possession. The latter is not entitled to 
compensation for services in collecting rents. Shaw v. 
Gr. B. Beaumont Co., 88 N. J. Eq. 335, 337. Neither are 
the respondents here.” 

It will be noted in the case just cited that the Pennsyl¬ 
vania Company was acting as “trustee for sundry trusts”, 
i. e., it was, in effect, the agent for the holders of the notes 
secured by the mortgage and not the mortgagee itself. 
The Pennsylvania Company was therefore in a position 
closely analogous to that of the Rust Company in the 
instant case. 
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In the light of the foregoing it is submitted that the agree¬ 
ments between the Rust Company and the appellant under 
which the Rust Company collected the rents on the property 
here involved are against public policy and void in so far 
as they authorized the Rust Company to deduct a commis¬ 
sion for the collection of rents while it was acting as agent 
for the mortgagee. These were not “voluntary’’ agree¬ 
ments on the part of the mortgagor. They have resulted in 
an unwarranted and illegal economic dictatorship. Under 
such circumstances “the mortgagee in possession takes the 
rents and profits in the character of quasi trustee or bailee 
of the mortgagor. They are applied in equity as an equit¬ 
able set-off to the amount due on the mortgage debt.” 
Hubbell v. Marlson, 53 N. Y. 225, 228; Jones on Mortgages, 
8th Ed. 1426. 

Applying these principles, it is apparent that the rental 
commissions collected by the Rust Company from appel- 
i lant’s property aggregating during the years 1935 to 193S, 
inclusive, the sum of $1634.15 (R. 24) should be applied by 
I the Rust Company on the mortgage debt, and if this is done 
the technical default of $996 on account of principal cur¬ 
tailment would not exist. There was no real default exist¬ 
ing under the deed of trust at the time of the foreclosure; 
For this reason, also, the foreclosure sale should be set aside. 

III. 

As mortgagee in possession, the Rust Company is account¬ 
able to the plaintiff for such net rents and profits as it could, 
with reasonable diligence have received, and is liable to the 
plaintiff for damages for wasteful, extravagant and ineffi¬ 
cient management. 

In the case of Scruggs v. Memphis & Charleston R. R . Co., 
108 U. S. 368, 27 Law Ed. 756, the Supreme Court of the 
United States laid down the rule governing the liability of 
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a mortgagee in possession for rents from the mortgaged 
premises. The following quotation is taken from the 
opinion of the court in that case: 

“We think that upon these facts Mrs. Scruggs must 
in equity be treated as if she was a mortgagee in pos¬ 
session. * * *” 

“Treating her as a mortgagee in possession she is 
accountable for the net rents and profits of the estate. 
If her possession was by tenant, she is accountable for 
such net rents and profits as she could with reasonable 
diligence have received. (Cases cited.) ” 

It is not contended in the instant case that the Rust Com¬ 
pany is guilty of fraud in its management of the plaintiff’s 
property or that it deliberately permitted plaintiff’s prop¬ 
erty to become almost half vacant in order that there would 
be insufficient net rents to pay the curtailment of principal 
due on the mortgage. The allegations of the complaint, 
however, charge the Rust Company with such gross negli¬ 
gence in the management of plaintiff’s property and such 
active mismanagement of the property as to make the Rust 
Company liable (if these allegations are proved) to account 
to the plaintiff for damages suffered by the plaintiff thereby. 
The noteholders, as the Rust Company’s principals, are of 
course chargeable with whatever damages their agents may 
have caused the plaintiff by reason of such mismanagement. 
It is submitted that the appellant is entitled to have the Rust 
Company account to it in this suit for such damages as the 
plaintiff may have suffered by reason of the Rust Com¬ 
pany’s fault in this regard. 

Conclusion. 

For the foregoing reasons it is respectfully submitted 
that the lower court erred in refusing to enjoin the fore¬ 
closure sale in the first instance, in refusing to set it aside 
after it occurred, and in refusing to allow plaintiff to re- 
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quire an accounting from the Rust Company on the allega¬ 
tions of its complaint. For these reasons the judgment 
of the District Court should be reversed and the foreclosure 
sale of plaintiff’s property set aside. 

Edmund D. Campbell, 
Attorney for Plaintiff. 

Douglas, Obear & Campbell, 

Of Counsel. 
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No. 7275. 

Realty Investment & Securities Corporation, 
a Corporation, Appellant , 
v. 

H. L. Rust Company, a Corporation, and George 

Calvert Bowie. 


No. 7296. 

Realty Investment & Securities Corporation, 
a Corporation, Appellant , 
v. 

H. L. Rust Company, a Corporation ; v George Calvert 
Bowie, Joseph T. Sherier and William H. Mac¬ 
Donald. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF CASE. 

By deed dated July 7, 1925, and recorded July 14, 
1925, Jacob Biron and others conveyed the property 
here involved to Harry L. Rust and Geo. Calvert Bowie, 
as trustees, to secure an indebtedness of $60,000, rep- 
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resented by forty-six notes of that date bearing inter¬ 
est at 6M> per cent and payable in three years. This 
deed contained the usual acceleration clause in the 
event of default in the payment of principal or inter¬ 
est and for such cause authorized the trustees to fore¬ 
close. (R. p. 41.) The deed required the mortgagor 
to keep the property insured in the names of the trus¬ 
tees against loss by fire in such amount and in such 
companies as they might select. (R. p. 44.) The time 
of payment of the notes was extended from time to 
time until July 7,1931, on which date an agreement be¬ 
tween the appellant and appellees, H. L. Rust Com¬ 
pany and Harry L. Rust and Geo. Calvert Bowie, as 
trustees, further extended the time of payment of the 
debt secured. The agreement provided for a semi-an¬ 
nual payment on account of principal in the amount of 
$750 for a period of thirty months. In consideration 
of this extension, the appellant appointed the Rust 
Company its agent for the collection of rents and man¬ 
agement of the property during the period of the ex¬ 
tension. For this service appellant agreed to pay the 
Rust Company a commission of five per cent of the 
rents collected; the balance of the rents to be applied 
by the Rust Company in discharge of operating ex¬ 
penses, taxes, semi-annual payments on principal and 
any residue thereof in further reduction of the un¬ 
paid principal indebtedness. 

The agreement further provided that the collection 
and application of rents thereunder should not abridge 
or interfere with the powers conferred upon the trus¬ 
tees by the deed of July 7, 1925 in the event of failure 
of the appellant to observe the provisions of the agree¬ 
ment and deed. (R. pp. 35, 36, 37.) The agreement 
was executed on behalf of the H. L. Rust Co. by H. L. 
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Rust as its president and G. C. Bowie as its secretary. 
(R. p. 38.) 

By agreements of the parties, the time of payment 
of the debt was extended to July 7, 1937, on the terms 
and conditions contained in the agreement of July 7, 
1931. 

On July 23, 1937, the time of payment was further 
extended to July 7,1940, upon the conditions contained 
in the agreement of July 7, 1931, with the exception 
that the semi-annual payments on account of principal 
were increased from $750 to $1250. This last agree¬ 
ment further provided that if the net revenue from 
the property at any time during the three year period 
ending July 7, 1940, should not be sufficient to set up 
on a monthly accrual basis the interest, taxes, operat¬ 
ing expenses, and principal payments at the rate of 
$1250 semi-annually, the holders of the notes should 
have the right to foreclose under the deed of trust. 
(R. pp. 29, 30.) 

On the date of foreclosure, as shown by the com¬ 
plaints (R. pp. 5, 10, 11), there was past due on ac¬ 
count of the semi-annual payment on account of prin¬ 
cipal due July 7,1938> the sum of $996.00, which amount 
the appellant, by its letter of July 18, 1938, stated it 
was unable to pay. (R. p. 11.) No tender of any part 
of the amount thus admitted to be due has ever been 
made, although demand therefor was made. 

On July 30, 1938, demand was made that the ap¬ 
pellee, Rust Co., return the management of the prop¬ 
erty to appellant. In response to that demand, appel¬ 
lee Rust Company wrote appellant on August 12,1938, 
as follows: 

“* # * If you will pay the present existing de¬ 
linquency and deposit with us monthly one-twelfth 
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of the contract curtails and one-twelfth of the an¬ 
nual interest and taxes, we will be glad to return 
the management of the property to you.” 

Appellant, by its letter of August 15, 1938, declined 
to pay the amount then in default on account of prin¬ 
cipal. (R. pp. 13, 14.) 

The principal relief sought in No. 7275 was an order 
enjoining the trustee from foreclosing under the trust 
deed, on the ground that he was disqualified to act 
as such because of his connection with the appellee 
H. L. Rust Company. Relief was sought against the 
Rust Company on the ground of negligence in the man¬ 
agement of the property, and the further ground that 
it occupied the position of a mortgagee in possession 
and was not entitled to the compensation secured to it 
by the aforesaid agreements. (R. pp. 24, 25.) The 
answer of the Rust Company denied all charges of 
negligence in the management of the property. 

In No. 7296, the appellant sought to have the fore¬ 
closure sale set aside on the same grounds relied upon 
in No. 7275. 

ARGUMENT. 

The questions presented will be discussed in the or¬ 
der in which they are treated in appellant’s brief. 

I. Was the appellee, Bowie, because of his relation 
to the H. L. Rust Company, disqualified to act as trus¬ 
tee in the foreclosure of the property? 

It appears from the complaints that none of the 
notes secured by the deed of trust were owned by any 
of the appellees. All of the notes were, at the date of 
the filing of the complaints, owned by third persons, 
whose names and addresses were known to appellant 
(R. p. 13), and who are not shown by the complaints 
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to have any interest in the H. L. Rust Company, nor 
to sustain any relation, business or otherwise, to the 
individual appellees. It is not charged in the com¬ 
plaints that the surviving trustee, Bowie, would or did 
conduct the foreclosure in other than the usual and 
proper manner. The only ground of disqualification 
charged is that he is secretary of the appellee, H. L. 
Rust Company, which acted as agent for appellant in 
the collection of rents and management of the prop¬ 
erty under the contract of July 7, 1931, and the exten¬ 
sions thereof. 

It appears from the complaints that at least as early 
as July 7, 1931, the appellant knew that the trustees 
named in the deed were officers of the H. L. Rust Com¬ 
pany. No objection to their qualification to act as such 
was ever made by appellant until after it was in de¬ 
fault in the payment of the debt secured and notice of 
foreclosure given. There is no averment of any con¬ 
cealment or misrepresentation on the part of the trus¬ 
tees or the H. L. Rust Company of any facts in con¬ 
nection with the transaction. 

The H. L. Rust Company having parted with all in¬ 
terest in the notes secured by the deed of trust, there 
being no concealment or misrepresentation charged to 
any of the appellees, and the appellant with full knowl¬ 
edge of all the facts since 1931 having raised no objec¬ 
tion to the qualification of the trustees to act, it is sub¬ 
mitted that if any valid objection existed it should 
have been more seasonably urged. 

The cases relied upon by the appellant are readily 
distinguishable from the instant action. In Spruill 
v. Ballard, 61 App. D. C. 112, 113, it appeared that one 
of the trustee named in the deed concealed from the 
borrower that he was the real lender of the money and 
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owner of the note secured. In holding him disquali¬ 
fied to act as trustee, this Court said: 

It will be seen that the bill charges unqualifiedly 
that the appellee Ballard, wrho agreed to procure 
the loan as the agent of appellant, concealed from 
her the fact that he was lending his own money, 
and, to effect this concealment more fully, had the 
note made payable to an office employee, and him¬ 
self appointed one of the trustees. 

If the allegations of the bill in these respects are 
true, and on the motion to dismiss they must be 
so regarded, we are of opinion that such facts dis¬ 
qualified Ballard to act that disinterested and im¬ 
partial part his duty assigned to him; and that 
the ownership of the debt made him a mortgagee 
without the right to exercise the power of sale 
conferred by the deed without first applying to a 
court for its aid in a foreclosure; or, of course, he 
might have applied to the court for the substitu¬ 
tion of another disinterested trustee. 

In Holman v. Ryon, 61 App. D. C. 10, one of the trus¬ 
tees was the lender of the money and the owner of the 
note secured. The property was bid in at the fore¬ 
closure sale by his wife for one-third of its actual 
wrorth. This Court held the trustee disqualified. 

In Ballard v. Spruill, 64 App. D. C. 60, it appeared 
that the wife of one of the trustees named in the deed 
wns the owner of the note secured. Because of that 
relation, it wns held that the trustee was disqualified. 

In Kent v. Livingston , 65 App. D. C. 291, the son of 
the owner of the notes was named as trustee. This 
Court held that the relation was so close as to make 
him not an impartial person. 

It is submitted that the facts in the instant cases do 
not bring the appellee Bowie within the principles an- 
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nounced in the cases cited by appellant; nor should the 
appellant after such long delay and acquiescence be 
now permitted to question his qualification as trustee. 

II. Was the H. L. Rust Company a mortgagee in pos¬ 
session ? 

The complaints show that it was in possession of the 
property, not as mortgagee after default, but as the 
agent of the appellant by virtue of the agreement of 
July 7, 1931, and the extensions thereof. Its compen¬ 
sation for services in the management of the property 
was fixed by that agreement and observed by the ap¬ 
pellant, without objection, for approximately seven 
years. 

The appellant’s authorities do not support its con¬ 
tention that the Rust Company occupied the position 
of a mortgagee in possession. Appellant cites only a 
portion of Sec. 1449 from Jones on Mortgages, the re¬ 
mainder of which reads: 

But he (mortgagee in possession) may charge 
for the services of an agent employed by him to 
collect rents, when a prudent owner acting for 
himself would probably have done so. If a mort¬ 
gagor agrees and consents, with a knowledge of all 
the facts and circumstances, to disbursements 
made by the mortgagee in possession, these are to 
be deemed reasonable and must be reimbursed; 
and the fact that the mortgagor or his agent 
agreed to the employment by the mortgagee for a 
time of a person to take charge of the mortgaged 
estate, at a certain rate of compensation, is com¬ 
petent, though not conclusive evidence that the 
same compensation should be allowed during the 
residue of the term of the mortgagee’s possession. 

It would seem obvious that if the mortgagee in pos¬ 
session may, with the consent of the mortgagor, em- 
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ploy and compensate an agent to collect rents, cer¬ 
tainly the mortgagor may himself engage and pay such 
an agent. 

In Benham v. Roive, 2 Calif. 387, possession of the 
property was taken by the mortgagee who rented it 
to others. No contract existed as here, committing the 
collection of rents and management of the property 
to a third party for an agreed consideration. In its 
opinion, the court said: 

Where a mortgagee takes possession of the 
mortgaged premises, his care and trouble are be¬ 
stowed for the furtherance and protection of his 
own interests. He is not like a mere naked trus¬ 
tee, nor is his capacity that of an agent. He is, 
while in possession, quasi its owner. 

In Penna. Co. v. Powers, 122 N. J. Eq. 370; Shaw v. 
Beaumont, 88 N. J. Eq. 333; Hubbell v. Marlson, 53 
N. Y. 225, it does not appear that there was any agree¬ 
ment between the parties such as here exists. 

III. The admitted failure of the appellant to pay the 
installment of principal due July 7, 1938, coupled with 
its acknowledged inability so to do, not only justified 
but required the entry of the challenged decrees. Ap¬ 
pellant cannot escape the necessity of paying or tender¬ 
ing the amount admittedly due under the trust by as¬ 
serting, by way of set-off, an unliquidated claim for 
damages against its own agent growing out of alleged 
negligence in the management of the property. 

In Thrift v. Bauman, 111 Md. 303, a bill was filed in 
1907, in which plaintiff alleged he was the owner of 
land in Anne Arundel County, subject to a mortgage 
for $1,000 to one Kaufman which mortgage was unre¬ 
leased and unpaid. He further alleged that he con¬ 
veyed the land to defendant Green in 1901 as a conveni- 
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ence in order that it might be sold in his absence from 
Maryland; that Green in 1906 conveyed the land to Mc¬ 
Intosh, Thrift and Linthicum. He charged the above 
deeds were fraudulent and void as being without con¬ 
sideration and prayed for a cancellation thereof. 

In 1908, a second petition was filed by plaintiff, aver- 
ing that the interest on the above mortgage to Kauf¬ 
man was paid up to February 21, 1909, but that defen¬ 
dant Thrift (to defraud plaintiff) on October 5, 1908, 
procured an assignment of the mortgage from Kauf¬ 
man and proceeded to advertise the land for sale there¬ 
under. He prayed for an injunction against the sale. 
Defendant Thrift answered that both principal and 
interest of the mortgage were overdue since August 
21, 1908. 

The appellate court in reversing the lower court 
said: 

The averment in the petition that the interest 
on the mortgage had been paid was not sufficient, 
as both principal and interest if due must be paid, 
or duly tendered before an injunction for such 
purpose can be lawfully authorized. As was said 
in the case of Powell v. Hopkins, 38 Md. 1: 

“The complainant must pay, or bring into Court 
to be paid, the principal and legal interest, before 
he can claim the intervention of a Court of 
Equity.’’ 

In Talbott v. Laurel Bldg . Assn., 140 Md. 565, 569, a 
bill was filed to restrain a sale by the building associa¬ 
tion under a mortgage. Plaintiff alleged payment of 
$1,725.99 on account of principal and interest, which 
left due a balance of $1100, which plaintiff tendered to 
defendant and was ready, able and willing to pay. De¬ 
fendant association in its answer denied the credits 
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and tender. The account filed with the answer showed 
a sum far in excess of that admitted by plaintiff to be 
due. 

The lower court entered an order requiring plaintiff 
to pay into court the sum of $1100, admitted to be due 
in his bill, under pain of having his bill dismissed. 

Plaintiff appealed on the ground that he had fully 
complied with Sec. 16 of Article 66 of the Code and 
that the injunction should issue without paying the 
$1100 into Court. 

The appellate court held the code section was only 
declaratory of the general principal of equity and af¬ 
firmed the lower court, saying: 

The decisions referred to rest upon the well set¬ 
tled principle that he wdio seeks equity must do 
equity. The section of the Code relied on by the 
appellant does not authorize relief in violation of 
this familiar doctrine, and where the mortgagor 
admits in his bill that there is a balance due on 
the mortgage, that balance must be paid to the 
mortgagee, or into court, before he is entitled to a 
writ enjoining a sale under the power contained 
in the mortgage on the ground that the mortgagee 
has refused to give him proper credit. 

See also Walker v. Cockey, 38 Md. 75, and Getz v. 
Johnson, 143 Md. 543, 547. 

In Caldwell v. Caldwell, 166 Ala. 406, 139 Am. St. 
Rep. 48, a bill sought to enjoin the execution of a power 
of sale in a mortgage until an unliquidated demand 
for money due for room and board from respondent 
to complainant could be ascertained and set off. Re¬ 
lief was denied and on appeal it was said: 

There is no allegation of the defendant’s insol¬ 
vency. In fact, the contrary appears. * * • The 



11 


demand is unascertained, has no agreed relation 
with the mortgage, and in the absence of allega¬ 
tion of defendant’s insolvency, or other special 
equity, the power of sale will not be enjoined in 
order to enable the mortgagor to establish a set¬ 
off against the mortgage debt. * • * The mere 
existence of a legal demand against the mortgagee 
will not justify interference. 

It is respectfully submitted that the decrees of the 
court below were right and should be affirmed. 

Joseph T. Sherier, 

Attorney for Appellees. 



